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CT ECTS 


Of FINES in general, their Nature, Antiquity, 
and Definition, by ancient Authors. 


ns FINE is a very uſual Species of Aſſurance for 


$2252 which are acknowledged by one of the Parties 

„ 1, be the Right of the other, in a fictitious Suit 

inſtituted for that Purpoſe, and finally agreed by Licence 

from the King, before the Juſtices of the Common Pleas, 

or others duly authoriſed ; and it therefore has been called 

"A Feoffment on Record, and is one of thoſe Modes of Con- C Lit goa. 
veyance whereby a Freehold may paſs by the common Law 

without any Livery of Seizin. Sir Edicard Coke, in his * Co Read. ns 
firſt Reading on the Statute of Fines, expreſſes himſelf thus: 

* a Fine being one of the higheſt Matters of Record, was 

firſt inſtituted for the quiet eſtabliſhing, and ſure ſettling, 

Mens Inheritances;” the Statute de Finibus ſays, it is called © © 

a Fine, quia Finis finem litibus imponit: For as the Common 

Law has provided a ſafe and ſure way to get the Property 


A 3 of 


1 
| 


Ex) 


ef Goods by Sale in Market overt, ſo the ſame Common 


© Plou d. 255, 


„ ibid. 369. 


e.. 


L. 9. c. 3. 


— 


* L. 5. c. 28. 


Law has ordained a ſure Manner of Conveyance for the 
Purchaſers of Lands; /c:licet, by Fine. 


As for the Antiquity of Fines, they are ſuppoſed to have 
been coeval with our Courts of Record, and © Lord Catline 
on his Argument in Stowel's Caſe, cited ſome before 
the Conqueſt *. They are mentioned by all the ancient 
Writers on our Law, from the Time of Henry the Second, 
whoſe Chief Juſtice, Glanville, gives this Definition of them 
Finis eſt amicabilis Compoſitio, et finalts Concordia ex Con- 
ſenſu, et Licentii Domini Regis, vel Fuſticiariorum. Again, 
eTalis concordia finals dicitur eo quod Finem imponit negoti, 
adeo ut neutra pars litigantium ab eo de catero poterit recedere, 


And Bracton, who wrote in the Time of Henry the Third, 


ſpeaks thus of them: inis ideo dicitur finalis concordia, quia 
imponit Finem litibus, et eft exceptio peremptoria; fo that it 
appears clearly, that at the Time when theſe Authors wrote, 


. Fines were well known, and eſtabliſhed ; and the Reaſon 


why they are allowed to be of Force ſufficient to bind thoſe 
whom the Law generaily diſables in other Caſes, is, be- 
cauſe the Concord 1s made by Leave of the King, or his Ju- 
ſtices ; and therefore all Preſumption of Fraud, and De- 
ceit, is excluded; the King and his Court of Juſtice being 
ſuppoſed to be privy to the Act. And this is eſteemed a 
Conveyance of greater Security than a Feoffment, or ihe 
Inveſtiture by Livery, being not only equivalent to the No- 
toriety of Livery, but having the conſtant and undoubted 
Credit of a Court of Record to protect and ſupport it; and 
this farther Convenience and Security, that it does not 
only transfer the Right of the Vender, and all claiming 
under him, but likewiſe extinguiſhes the Right of others 


who omit to make their Claim in due Time, as will be 
thewn hereafter.. 


SECT, 


SECT, IL 
Of the different Sorts of FINES. 


INES are moſt commonly divided into theſe four 
Sorts ; vis, A Fine fur conuſans de Droit come ceo que 
i] ad de fon Done; 2. A Fine ſur conuſans de Droit tantum ; 


z. A Fine ſur conceſſit ; 4. A Fine ſur Done, Grant, et 
Render: And theſe are made uſe of according to the Eſtate 


which is intended to be granted, and are ſubject to another 
Diviſion ; that is, they are either executed, or executory. 


A Fine is ſaid to be executed not becauſe the * Conuſee is 104. — 
immediately in Poſſeſſion, but becauſe the Fine is executed 
between the Parties; ſo that the Conuſee cannot ſue Exe- 
cution, for the Fine in itſelf is ſuppuſed to be executed.“ 
A Fine is ſaid to be executory, becauſe ſuch a Fine does 
not ſuppoſe any Execution, but the Conuſee may execute 


it either by Entry, or 85 ſuing out a proper Writ of Exe- 
cution. 


A Fine ſur conuſans de droit come ceo que il ad de fon Done, bx Toft, $19. 
is ſaid to be the moſt principal Fine, and ea Fee-ſimple may co. Lit. g. 
paſs by it without the Word Hers, in reſpect of the Height 
of ſuch a Fine, and becauſe it ſuppoſes a precedent Gift to 
have been made in Poſſeſſion to the Conuſee, * But tho' ſuch *: 1 Salk: 5 
a Fine generally implies a Fee-ſimple, yet as it is only by 
Implication, it is no Repugnancy to limit an Eſtate for 
Life to the Conuſee, for the precedent Donation or Feoff- 


The party levy ing the Fine is called the Cruhr, and he to whom it is levied the Conuſce. 


ment 


£2Co.Read.gq. 


5 
ment, which is ſuppoſed might be for Life only, or in 
Tail, and the general Intendment of the Conuſans may be 


qualiſied by the expreſs Limitation. This 1s alſo a Fine 


executed by Reaſon of the ſuppoſed precedent Gift, fo that 
the Conuſee, if not in Fact in Poſſeſſion, may preſently en- 
ter; s and if ſuch a Fine is levied of a Rent, Common, Ad. 
vowſon, or other Thing that lies in Grant, the Conuſee has 
a Frechold in Law in him before any actual Poſſeſſion, or 
Seizin®, 


If a Fine ſur conuſans de droit come ceo, &c. is levied of 
Land, and before Entry by the Conuſce a Stranger enters 
and dies ſeized, neither the Conuſor nor Conuſee have any 
Remedy; but if, after the Fine levied, the Conuſor con- 


tinues his Poſſeſſion, and dies ſeized, the Conuſee may enter. 


K 2 Inſt. 51. 


iShep. Touch. 
4» 


3 Co. Read, 5: 


upon his Heir. 


b A Clauſe of Warranty is inſerted in this Fine. 


There are alſo two other Kinds of Fines that are executed, 


viz. A Fine /ur releaſe, and a Fine ſur ſurrender. 


No Rent can be reſerved upon a Fine fur conufans de 
droit come ceo, &c. 


2. A Fine ſur conuſans de droit tantum: And this is 


moſt commonly uſed to paſs a Reverſion; or if ſuch a Fine 


is levied by Tenant for Life to him in Reverſion, or Re- 


mainder, it will operate by way of Surrender. 


k If there is Leſſee for Life, the Remainder for Life and 
the Leſſee for Life levies a Fine ſur conuſans de droit tantum 


* All the Right that the Conuſor had in Poſſeſſion, nd the Cunuſte could ſeire, paſſed by 


this Coveyance but. th; Right vt Action and of Piitres did not paſs without Attoru— 
went. Gib. Tem. 93 | | 


for 


fo 


33 
to him in Remainder for Eife, this ſhall enure by way of 
Surrender; but if he, in the Remainder for Life, accepts a- 
Fine ſur conuſans de droit come ceo, &c. from the Tenant 
for Life, this is a Forfeiture of both their Eſtates, and ſhall 
not enure by way of Surrender, but he, in the Reverſion, 
may immediately enter for the Forfeiture, 


A Fine ſr conuſans de droit tantum is executory, and to 15Co Read, 72. 
execute it the Conuſee may have a ſcire facras, and it con- 
veys a Fee- ſimple without the Word Heirs ; for every Fine 
| ſir conuſans de droit is to be intended of a Fee-ſimple, and „ Lit. 2660. 
the Conuſee has a Freehold in Law in him before Entry. 


| "Where a Fine is levied of the Reverſion of Land, the . 127. 

Writ of Covenant is of the Land itſelf, and the Concord is, 
« That the aforeſaid (the Conuſor) hath acknowledged the 
« Tenements aforeſaid, with the Appurtenances, to be the 
« Right of the ſaid R. and hath granted for himſelf and 
his Heirs, that the Tenements aforeſaid, with the Appur- 
« tenances, which H. the Day when this Agreement wag 
made, held for the Term of his Life, of the Inheritance of 
the aforeſaid (the Conuſor), and which after the Death of 
the ſaid H. ought to revert to the aforeſaid (the Conuſor) 
and his Heirs, ſhall immediately after the Death of the 
« ſaid H. remain to the aforeſaid R. and his Heirs.” 


* This Fine alſo contains a Clauſe of Warranty. GC Read. ye 


3: A Fine ſur concefſit. This 1s alſo a Fine executory, | 
{ that if the Conuſee is not in Poſſeſſion, he muſt either 
enter, or have a Writ of habere facias ſeiſinam, &c. 


This Fine is commonly uſed to grant Eſtates for Life, Weſt. Sym. 
. . : 2. ſ. 30. 
or Years, which may be done reſerving a Rent, or the like a, Welt Je 
| | fe ET 


Shep. Touch. 
4+ 


b Co. 77. 
Cc, Lit. 31. b. 


* 6 Co. Read. 8. 
2 Inſt. 513. 


4 Inſt. 514. 


(3 
for it operates as a new Grant, the Conuſor neither acknoy. 


ledging any former Gift to have been made by him, nor 
any former Right in the Conuſee. 


4. A Fine ſur Done, Grant, et Render, which is uſed to 
create particular Limitations of Eſtates. This is a double 
Fine, being in a Manner Two Fines, that is, a Fine iy 
Conuſans de droit come ceo, &c. and a Fine ſur conceſſit, both 
formed into One, whereby the Conuſee, after Releaſe, and 


Warranty made to him by the Conuſor of the Land contained 


therein, doth grant, and render back to the Conuſor the 
Lands themſelves or ſome Rent, Common, or other Thing 
out of them, to the Conuſor *, as is agreed between them, 
thereby oftentimes limiting Remainders to Strangers not 
named in the Writ of Covenant. In this Caſe the Conuſee 
is but an Inſtrument, and has a Seizin only for an inſtant', 
whereof his Wife will not be endowed, 


This Fine is alſo executory, and it is to be obſerved 
that a Grant and Render can only be made upon a Fine 
executed: For if a Man levies a Fine executory as /ur c- 
nuſans de droit tantum to IJ. S. he cannot grant and render 


the Lands back to the Conuſor, becauſe the Conuſce has 
nothing in the Lands till Execution ſued. 


« There is a great Diverſity between the Fine /ar Grant 
and Render, which contains a double Fine, and a Fine ir 
conuſans de droit come ceo, &c. for the latter muſt be levied 
of the Land, etc. mentioned in the Writ, but the Grant 
and Kender may be of another Thing than is mentioned in 
the Writ, as if A. bringeth a Writ of Covenant againſt B. 
of the Manor of D.; B. cannot levy a Fine to A. of 1 
Rent ifluing out of the Manor of D. but muſt levy the Fine 


I | | of 


(4 


of the Manor of D. according to the Writ, and his Cove- 
nant therein expreſſed, but A. may Grant and Render to B. 
a Rent out of the ſame Manor mentioned in the Writ, but 
not out of any other Land, neither can the Grant and Render 
| be of any Thing collateral to the Land or other Thing con. 
tained in the Writ, or of another Nature, and neither 
iſſunng out of, nor incident to the Land, etc. contained 
in the Writ. 


*Alfo a ſingle Fine cannot be levied to any Perſon, who N 
is not party to the Writ of Covenant, neither can the Grant . 
| and Render of the Land, etc. be immediately in primo gradu 
to any, who is not Party to the Writ of Covenant, but 
mediately, or in ſecundo gradu, it may. As if a Writ of 
Covenant is brought by A. againſt B. of the Manor of D. 
and B. levies a Fine thereof come ceo, &c. to A.; A. may Grant 
and Render the ſame to B. for Life or in Tail, the Remainder 
to F. in Fee: For although the Writ of Covenant is inter 
A. Quer. and B. Deforc., ſo as F. is a mere Stranger to 
| the Writ, yet ſeeing he taketh it by way of Remainder 
| depending upon an Eſtate warranted by the Fine, it hath 
| been allowed in our Books, and compared to the Caſe of a. 
| Deed indented made between A. and B.; whereby although. 
no Eſtate can be limited in the habendum immediately to a 
Stranger to the Deed, yet if A. doth give Lands to B. to 
have and to hold to B. for Life or in Tail, the Remainder 
| to C. in Fee, who is a Stranger to the Deed, that will be. 
good. 


4 oo”. Ho. S 


| If Twolevy a Fine the Grant and Render may be to One 
of them. Therefore if Baron and Femelevy a Fine, the Grant * 6Co.Read.s. 
et Render may be to the Baron and his heirs for ever: Alſo 


the. 


s Co. Read. 
"3, 


TF. Pott. 2. 


ts) 


the Conuſee may Grant and Render Parcel to the Baron only, 
and the other Parcel to him and his Wife. 


If the Writ of Covenant is brought by Two, the De- 
fendant may acknowledge the One Moiety to the one, and 
the other Moiety to the other, or one Part in ſeveralty 
to the One, and the other Part in ſeveralty to the 
other; or may levy a Fine immediately to One of them, 
the Remainder to the other, or levy a Fine to One of them, 
rendering Rent, and by the ſame Fine grant the Reverſion to 
the other. But if A. levies a Fine to B. and B. renders to 
A. habendum ei and E. his Wife, et beredibus quos A. pri- 
:creabit de corpore E. there E. hath nothing, for ſhe was not 
named in the Premiſes, but only in the habendum, and was 
not Party'to the Writ of Covenant, 


If A. levies a Fine to B. fur convuſans de droit come ces, 
&c. and B. by the fame Concord doth Grant and Render tie 
ſome Land back again to A. for Life without Impeachment 
of Waſte, the Remainder to C. the Wife of A. for her Life, 
the Remainder to A. and his Heirs, this is a good Concord, 
and by this Device a Jointure may be, and is oftentimes 
made. And if a Man would have a Leaſe for Life or Years 
rade by Fine, the Leſſee muſt by the Concord acknow- 
ledge the Lands to be the Right of the Leſſor (who is 
ſeiſed of the Land) as that, ec. and then the Leſſor mult 
Grant and Render the fame Land back again to the Leſſee (the 
Conufor in the Fine) for Life, or for a certain Number of 
Years, as the Agreement is, reſerving Rent with Clauſe of 
Diſtreſs; and this 1s a good Fine, and a common Device for 
that Purpoſe. But if the Leſſor is Tenant in Tail, it ſcens 


this Fine will not bar the Iſſue in Tail, unleſs executed in 


the Life of the Tenant in Tail. And yet if 4. Tenant in 


Tail 
6 


55 0 = © 9. WO hs. 


„ 

Tail and N. do by Fine acknowledge the Land to be the 
Right of a Stranger as that, etc. and then the Stranger that 
is Conuſee doth grant and render the Land to N. for Life or 
Years with Clauſe of Diſtreſs, etc. and then grants and renders 
the Reverſion to the Tenant in Tail; this is a good Fine, 
and will bar the Iſſue in Tail alſo, and will pals the Rent and 
Reverſion to the Tenant in Tail, 


B SECT. 


v Co. 38. b. 
Shep. I ouch. 
Zo 


Þ Plowd. 394. 
a Inſt, 513. 
© Cro, El. 300. 


4 5 Co. 390. 
311. 
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SECT, III. 


Of the ſeveral Parts of a FINE, 


FINE being an Agreement, or Concord, acknow- 

ledged and recorded in a Court having competent Ju. 
riſdiction, it is neceſſary for the Parties to appear judicially 
before thoſe Juſtices under the Sanction of whoſe Preſence 
the Act is to be performed, and this is to be done by com- 
mencing a Real Action, now moſt commonly upon a Writ 
of Covenant brought againſt the Perſon who is to levy the 
Fine; and he appearing in Court, on the Return of that 
Writ, does it * 


»There are five parts of every Fi ine; that is to ſay, Firſt, 
an Original Writ, as appears by the Statute de modo le- 
vandi Fines, But if there is no Original Writ, yet the 
Fine is not void, but voidable by Writ of Error. © Where 
the Sheriff is One of the Deforceants, the Writ muſt be 
directed to the Coroner, otherwiſe it is not good. 


IT. There ought to be a Leave, or Licence, to agree, 
for which Licence there 1s a Fine due to the King, which 
is called Finis pro licentia concordandi, and the Reaſon that 
this Fine is taken is becauſe the King loſes by the Concord 
the Fines, or Amerciaments, which would have been due 
to him upon the Judgement, or Nonſuit, and other Advan- 
tages. This Fine pro licentia concordandi is an Ancient 
Flower of the Crown, and is called the King's Silver, and 
the Poſt Fine, in reſpect of the Primer Fine, or Fine in 

| tho 


J Ko at os. 


ten; 
the “ Hanaper, For in every real Action of Lands or Te- 
nements of the yearly Value of Five Marks, there is due in 
the Hanaper upon the Original 6s. 8 d.; vis. for every Five 
Marks of Land 65: 8 d.; and the Fine pro licentia concor- 


andi is always as much as the Primer Fine, and Half as 
much more. 


be Uſage is, that he in whom the Fee repoſes pays the a * = 4 
King's Silver, and not the other Conuſee, who hath but for 
Life, and the King's Silver is entered and indorſed on the 
Writ of Covenant, and ought to expreſs, 1. The Sum given 
for the Licence to agree; 2. The Party who pays it, that 
is, he in whom the Fee repoſes ; 3. The Plea between whom 
etc.; 4. The Land for which the Fine is paid. If the ft ge 
Land is under Five Marks, ſo as no Primer Fine is due, yet 


ſhall there be a Fine pour conge d'nccorder, and that 1s 
always 6s, 8 4. 


III. The Concord which is the Agreement of the Par- 1 
= who levy the Fine, wherein 1s declared how, and in 

hat Manner the Things contained in the Writ ſhall paſs ; 
and begins thus: Er of concordia talis, Sci, guod prod. 
Tho. et Elean. revognoverunt Manerium, etc. efſe jus, &c. 
And it 1s to be obſerved that this is the Subſtance and 
Foundation of the Fine, » for if thereon the King's Silver 7 
is entered, although the Conuſor dies afterwards, the Fine is my 
good, and the Land will paſs, but if the King's Silver is 
not entered, the Fine 12 be reverſed for Error. 


If a Fine be acknowledged before Commiſſioners in the +, 14. nay, 
Country in the long Vacation, and before the next Term ** 
the Conuſor dies ; though no Writ of Covenant was ſued, 


nor King's Silver entered, yet the Common Pleas will per- 
» ® An Office ſo called belonging to the Court of Chancery, 
B 2 mit 


5 Co. 39. 2. 


WE þ 
mit the Conuſee to enter the Fine as of the Trinity Term 
preceding. | 


IV. * The Note of the Fine, and that is but an Ab- 
ſtract out of the Original, and Concord made by the + Chi- 
rographer before it is ingrofled, and begins in this Manner: 
ſcil. Inter Robert Drury et Tho. Cannock Querent, et Yo. 


T. et Ela. Uxor cjus Defereean' de Maner', &c. unde placit 


| I; Co. 39+ Aa, 


* F. N. B. 147. 
» Ing. W_ 


conventionis ſummonit fuit inter eos ; ſtil. quod præd The, 
T. et Eleanora recognover Maner &c. efſ? jus, &c. 


In the old Books the Note of the Fine is taken for the 
Concord. 


It mult be inrolled of Record in the proper Office by Di- 
rection of the Stat. 5 H. 4. c. 14. 


V. The Foot of the Fine; and that begins thus, that 
is to ſay, Hæc eſt ſinalis concordia facta in curia Domini Re- 
gis apud Weſt. a die Paſcbæ in quindecim dies Anno, &c. Co- 
ram Facobo Dyer, &c. So that the Foot of the Fine in- 
cludes the whole, and contains the Names of the Parties: 
the Thing granted, the Year, Day, Place, and before what 
Juſtices the Concord was made. ® Of this there are Chiro- 
graphs or Indentures made, which is called ingrofling the 
Fine; for the Fine is ſaid to be ingroſſed, when the Chiro- 


' grapher makes the Indentures, and delivers them to the 


» x Co. Read, 


ER 
3 Co. 39. b. 


Party to whom Conuſans is made: And thus the Fine is 
completely levied at Common Law. 


A Fine before it is ingroſſed is a perfect Record, and by 
the Common Law where a Fine was levied of a Seignory, 


+ The Chirographer is an Officer in the Common Pleas, who ingroſſes Fines acknow- 


ledged in that Court into a 3 after the v ar cexamined and paſſed in the 
ether Offices 
Rent, 


U 
Rent, or Reverſion, the Conuſee muſt have ſued his Per qua 
ſervita, quem redditum reddit, or quid juris clamat, in order 
to have compelled the Tenant to attorn before the Fine 
was ingroſſed, but now this is unneceſſary, ſuch Grants by 1— 
Fine being made good and effectual without Attornment: 


After a Fine is ingroſſed, it is ſent into the Treafury, and Co. Read. te. 
the Method of removing it from thence in order for the Co- 
nuſee to have Execution by /cz. fac. is by Certiorari out of 
Chancery to the Treaſurer, and Chancellor of the Exche- 
quer, and from thence by Mittimus into the Common Pleas, 


* There may be many Years between the levying and in- » Plow, 366 
groſſing a Fine. 
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SECT. . 


In what Courts, and upon what Writs, Fines 


may be levies. _ . 


D the Statute 4, modo levandi Finer, it is provided that 
Fifits fflall be levied in the Common Pl-as, and not 


d. 51:5 Elfetrhére. Wherenpont Sir Edward Coke fays, that a Fine 


. cannot be levied to have the. Force of a final Concord, by any 


* 234 444i AT e [ Los . 5 . 

who have Power 7enere placita, but oity before the Juſtices 
of the Common Pleas ; and that therefore the King cannot 
grant Power to hold Plea for the levying of Fines againſt 


» 2 Co. Read, this Negative Statute, and he is alſo of Opinion for the 


ſame Reaſon that Fines cannot be levied in Courts of Ancicnt 
Demeſne, as alſo becauſe thoſe are not Courts of Record, 
but that perhaps in ſome Cities, and Towns Corporate, 
where they have uſed to levy Fines, it all their Uſages and 
Cuſtoms have been confirmed by Act of Parliament, they 
may be there levied, but that ſuch Fines will bar no Eſtate 
Tail, nor any Strangers, who have preſent, or future 


© r Sk 340 Rights. It has however ſince been reſolved that Tenant in 


Hunt. v. 
Bourne, 


Tail of Ancient demeſne Lands may levy a Fine of thoſe 
Lands in the Court of Ancient Demeſne, although it be nc 
Court of Record, becauſe it 1s but agreeable to the Power 
of that Court in like Inſtances ; for they may proceed to 
try the Mz/ joined in a Writ of Right cloſe, which is of 
an higher Nature than a Fine. And that the Stat. 18 E. K 
18 bk declarative of the Common Law, and was made to 


rectify a Miſtake, viz. that Fines were leviable in inferior 


Courts upon Bills or Plaints, which now. cannot be, either 
by Grant or Cuſtom, by reaſon of the negative Words of 
this 


bh $2. ai wits a> ⁰ ͤͤ2 vos EEE. oo om wc . Gr as owt 


hs op > taud mc ad 
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13) 
this Statute; but this 58 not extend to Ancient demeſne 
Courts; for then this Statute would make Fines of thoſe 
Lands leviable in the Court of Common Pleas; whereas 
they are not but reverſable by Writ of Pzſceit, if levied 
chere. It was alſo * reſolyed in the ſame Caſe that a Fine 18. — 
levied in the Court of Ancient Demeſne may work a Diſcon- 
tinuance, though that Court is not a Court of Record; for 
the Diſcontinuance 18 becauſe the Freehold is recovered 
in the Action. But though ſuch a Fine be a Diſcontinu- 
ance, it is not a Bar to the Intail, becauſe not within the 
Stat. 4 H. 5. c. 24. ; for no Fine but a Fine with Procla- 
mations is within that Statute, nor can bar an Eſtate Tail. 


* Upon every Writ by which Land is demanded, or by . co. 39 4 
which Land is to be charged, or bound, or which doth in Shrs Teush. 
any fort concern Land, a Fine may be levied. Or regu- 5. ing. 5 
larly a Fine may be levied of any Thing whereof a Præcipe 
quad reddat doth lie, as of Land, Rent, etc. or whereof a 
Pracipe quod faciat, * as tho Writ of Cuſtoms, and Ser- 
vices, or whereof a Præcipe quod permittat, as to have a 
Common, Way, etc. or whereof a Præcipe quod teneat doth 
lie as the Writ of Covenant to levy a Fine, and the like, | 
And a Fine may be levied of all Things which are inheri- *Sbep-Tovch. 
table, and in eſe at the Time of the Fine levied, whether 5 
the Thing be eccleſiaſtical, and made temporal, or tem- 
poral; as of an Honor, Manor, Iſland, Barony, Caſtle, 
Mieſſuage, Cottage, Mill, Toft, Curtilage, Dove-houſe, 

' Garden, Orchard, Land, Meadow, Paſture, Wood, Un- 
derwood, Chapel, River, Chauntry, Corody, Office, .Fiſh- 
ing, Warren, Fair, Rectory, Mines, a View of Frank- 
pledge, Wait, Eſtray , Felons, Goods, Deodand, Hoſpital, 
Furzes, Heath, Moor, Rent, Common, Advowſon, Hun- 
dred, Way, Ferry. Franchiſe, Seignory, Reverſion, Toll, 


* Tallage, 


8 Dyer 179. by 


® Shep. Touch, 


T2. 


(= ) 
Tallage, Piekage, Pontage, Services, Portion of rde 
Oblafions, or the like. 


: garten Rectories, Advowſons, Vicarages, and 
Tithes impropriate, paſs not by the Names de Advocatione 
Eccleſie, but de Rectorid Ecclefie de S. cum pertinent” ; but 
when the Fine is only of -a Preſentation to a Church, it 
muſt be de Advocatione de Ecclefiee de S. and not cum perti- 
nent, and of all Vicarages endowed the Writ muſt be de 
Advocatione Vicarie Hecleſiæ de S. and not cum pertinent, 
and where no Vicarage is endowed, it muſt pals under theſe 
Words, de Advocatione Eccigſiæ de S. 


A Fine may be levied of -a Rent-charge, which had no 


being before, or of a Chief Rent which had a being before, 


! x Salk 340. 


* Co. Read. 


e Iuſt. 513. 


iz Wms. 130. 


but not of an Annuity, becauſe that is merely perſonal. 


f A Fine may be levied in any Real Action, but not upon 
an Original in a perſonal Action, and the common Writ 


of Covenant upon which a Fine 1 is levied 1s not a perſonal, 
but a Real Action. 


In ancient Time a Fine might have been levied of an 
Advowſon in a Quare mmpedit, but ſuch a Fine is not now 
to be received, becauſe it is only a perſonal Action, tho it 
was uſual to levy Fines in ſuch perſonal Actions in the 
Reign of Henry the Third : And thoſe ancient Fines which 
Have been levied of other Things than will now be allowed, 
Thall be holden as available as they were at the Time when 
they were levied. 


A Fine cannot be levied of Money agreed to be laid out 
in the Purchaſe of Lands to be ſettled in Tail, but a Decree 
can bind ſuch Money equally as a Fine alone could bind the 
Land, if it had been bought, and ſettled. 


A Fine 


G 


A Fine may be, and is uſually, levied of Shares in the - Wms. uz. 
New River Water, by the Deſcription of fo. mach Land. 
covered with Water, 


Land is to be demanded by the certain Quantity of the $h*p- Touch. 


ſuperficial Meaſure! thereof, ide,” Carucate, Bovetai, Hire, 


gata, Acra, Roda Terre, and in like Manner, Beſcus, 


Subboſcus, Bruera, Mora, Funcaria, Mariſeus, Alnetumsy, * 
et Buſcaria, may be derganded, 10 the Number of. Ap ſ. 26, 
thereof. SE” _ 


n 2 8 188 5 T bel in 
Wales. 


By the 37 H. 8. c. 19. in the County Palatine of ne 
caſter. = 


By the 2 and 3 E. 6. in the „den Palatine of Chet. * 
unn c. 15. in the City of cih. ; N 


And by the 7 EJ. c. 27. in the County Palatine of Dur- 


ham. 


But ſuch Fines are only to be levied of Lands lying re- 
ſpectively within thoſe Counties. 


ef a Fine is levied in the King's Bench, it is not void, 53 Cs. Read... 
but voidable by Writ of Error, 


© SECT, 


E C T. V. | 
1:3 S601 0 niet | N 
of rakin gConvlunsdy Writof Dadimus Potefatem, 


EI 22 
HE Writ of Dedimus Potaflatim, which is a ſpeciat 
1 cCommiſſion granted out of Chancery, was intro- 
6 r. 2. duced by the Statute of Carliſie, whereby it is provided, 
Thgat.if. anp Perſon be ſo aged, decrepid. oz impotent, 
oi by ratuatty'be to oppreſſed, that by no Beans be is able 
to come befoze the Juſtices in Court, in ſuch Caſe Two oz 
One ol the Juſtices, by Allent of the Reſidue of the Bench, 
ſhall viſit the Party ſo diſeaſed, and receive bis Conuſans 
upon the Plea, that be hath in Court, whereupon the 
lame Fine ought to be levied, and if there go but One, 
be ſhall take with bim an Abbot, a Pꝛioz, o2 Rnight of 
va laſt. 512. good Fame, and Credence. And the Writ was at firſt 
not granted, but where the Party was unable to appear in 
Court, and accordingly was framed in this Manner, ' 4c 
prefatus A. adeo impotens ext Mat, quod abſque maxima cor po- | 
ris ſui periculo uſque ad Weſim. ad diem in brevi predie 
content” ad recognitionem quod i in bac parte faciend laberare 
non ſu Meit. And this Form continueth to this Day, tho? 
Conuſans is taken of them that be in good Health, and able 
* _ *"to travel. And altho' the Statute only gives Authority to 
Two of the Juſtices of the Common Pleas, or One taking 
with him an Abbot, etc. yet Cuſtom hath ſo far prevailed, 
» Co. Read. 9. againſt the expreſs Words of it, that ® One Judge may take 
* Bae, Abr. Conuſans ſingly or it is now ſufficient, altho' none of the 
AD Commiſſioners be even a Knight, if One of the Judges of 
the Common Pleas gives his Allocatur to the Caption, by 


Which great Abuſes have happened in taking Fines, 
2 The ' 


135 11 


The Chief Juſtice of the Common Pleas may now take 15 Co. Read, 
Comians out of Court, virtute oficii, without any Dedinus : laſt. 512. 
Poteſtatem, and ſo cannot the Chief Juſtice of England, 
nor any other of the Juſtices ; and this is by Cuſtom and 

Uſage ; for ſuch ſpecial Authority is not given him by: any 
Statute ; but it ſeems as if formerly neither the Chief Ju- 
ſtice of the Common Pleas, nor any other Juſtice of that 
or any other Court, could take the Conuſans of Fines of the 
Court of Common Pleas without a Dedimus Poteſtatem 3 : 
for Fitzherbert in his Natura Brevium,” 3445 gives tige 
Form of a Dedinius Poteſtatem, directed out of N 
to the Chief Juſtice of the Common Pleas. 


he Writ of Covenant ought to. be ſued out before the p. N. B. 3444 
Dedimus Poteſtatem i is returned into the Common Pleas, and 

the Dedimus Poteſtatem ought. to gecite that the Writ of 

Covenant 1s depending in the Common Pleas before the Ju- 

tices ; but yet Conuſans is commonly taken before any * s Co. Read, 
Writ of Covenant ſued out, and the Wrik altepwards pur- 

chaſed with an Antedate. | 5 | 


If the Conuſee of a Fine is a Commiſſioner, and takes 
the Conuſans, ſuch Fu ine is utterly void, guia Jugex © in * 


prid cauſd. 


If a Man has Sow Writs of Covetant 1 3 t F. N. B. 3442 
ſeveral Perſons in ſeveral Counties, he may have One Writ 
of Dedimus Poteſtatem directed to One Juſtice, to take 
their Conufances rarely; and to certify them, erc. | 


h Though, now moſt Fines are in fact taken by Dedimus u 16 Mod. 46, 
Poteftatem, yet they are recorded as taken in N and 
this is done to prevent Queſtions about . 


iIf a 3 is awarded to Two, and One only takes iCro. El. 240. 
the Conuſans of the Fine, this may be aſſigned for Error, be- 
3 C 2 cauſe 


620 
eauſe 8 One of the Commiſſioners certifies the Conuſans, 
the Aſſignment does not contradict the Record. But in 
this Caſe if the Fine had afterwards, been drawn up as a 
Fine acknowledged in Court, there the erroneous Conu- 


fans taken upon the Dedimus ſhall not be aſſigned for Error, 


becauſe it ſnall be taken as a Fine acknowledged in Court 
only; and no Averment of the Party ſhall be admitted to 


diſprove the Record. 


[i F. N. 3.345. 4 


& Tf the n will not certify the Conuſans into 
the Common Pleas, then the Party may ſue a Certiorart 
againſt them, reeiting all the Matter, and how they have 
taken the Conuſans, and commanding them to certify the 
fame, and upon that an Alias and Plurier, and an Attach- 


ment, ſhall iſſue againſt them, if they will not certify it, or 


Shep. Touch. 
9. 


Thew Cauſe why they do not. 


If the Commilionsrs die before the Conuſans is certified, 
their Executors muſt certify it upon a Certiorari to them G 
rected; or, _ their Refuſal, the like Proceſs hes againſt ' 
them. 


The Commiliioners ought to certify the Conuſans and 
return the Commiſſion under their Hands and Seals, within 


| a rn whe Conuſans i 18 taken at fartlieft. 


mYelv. 33. 


: 1 the Cartulans) ef a Fine is taken by One of the Ju- 
ſtices of the Common Pleas without an Commiſſion, and 
afterwards a Writ of Dedimus Potgſtatem is ſued out with 


an Antedate, ſo as to over-reach the taking the Conuſans, 


and then returned, and the Fine is made perfect, and re- 
ceived * he Jultices of the Common Plens, this will be 


id L . & }} 1 


4 of ; 
' _ * 
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SECT, VI. 
STATUTES relating to Fines. 


18 Ed. I. Stat. 4. De moda kvandi Fines. 


The Manner of levying Fines. What Things be requiſite 
to make them good; and who are bound by them. 


| Wr the Writ Original is read in the Preſence of 
the Parties before the Juſtices, a Serjeant ſhall ſay, 
Sir Juſtice, Leave to agree; and the Juſtice ſhall ſay to him, 
What will Sir R. give? and ſhall name One of the 
Parties. Then, when they are agreed of the Sum of Mo- 
ney to be given to the King, the Juſtice ſhall ſay, Cry the 
Peace; and after the Serjeant ſhall ſay, Infomuch as 
« Peace is licenſed thus unto you . S. and A. his Wife, 
« that here be, do acknowledge the Manor of B. with the 
Appurtenances contained in the Writ, to be the Right of 
« R. as that which he hath of their Gift, to have, and to 
« hold to him, and his Heirs of the ſaid V. and A. and 
« the Heirs of A. as in Demeſnes, Rents, Seignones, Courts, 
« Pleas, Purchaſes, Wards, Marriages, Reliefs, Eſcheats, 
Mills, Advowſons of Churches, and all other Franchiles, 
« and free Cuſtoms to the ſaid Manor belonging, rendering 
« yearly to N. and his Heirs. Chief Lords of the Fee, the 
Services and Cuſtoms due for all Services.” And it is 
to be noted, That the Order of the Law will not ſuffer a 
final Accord to be levied in the King's. Court, without a Writ 
9 and at leaſt before Four Juſtices, in the Bench, 
| or 


A. D. 1290. 


8 Inſt, 5 r 3. 


® 2 Inſt. 515. 


Ante 18. 


n)) 
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or in Eyre, and not elſewhere, and in the Preſence of the 


Parties named in the Writ, who mult be of full Age, good 
Memory, and out of Priſon; and if a married Woman be 


One of the Parties, then ſhe muſt be firſt examined by Four 
of the ſaid Juſtices, and if Ihe doth not aſſent thercunto, the 
Fine ſhall not be levied. And the Cauſe wherefore ſuch So- 
lemnity ought to be done in a Fine is, becauſe a Fine is ſo 
high a Bar, and of fo great a Force, and of fo ſtrong a 
Nature in itſelf, that it concludeth not only ſuch as be 
Parties, and Privies thereto, and their Heirs, but all ocher 


: People of the World, being of full Age, out of Priſon, 


of good Memory, and within the Four Seas, the Day of 


the Fine. Jevied, if they make not their Claim of their Action 


within a Year and a Day by the Country, 


This Statute is only a Declaration of the Common Law, 


and contains a Form of the moſt principal Fine, vi. The 


Fine fur conuſans de droit come ceo, &c. 


Acknowledge the Manor of B. etc. The Agreement of the 


Parties has altered the Form of the Conuſans here expreſſed, 
and has added, ef illud remifit et guietum clamavit, &c. and 
the Fine /ur conuſans de droit come ceo, &c. doth now com- 
| prehend a Clauſe of Warranty, which is here omitted. 


At the Time of making this Act the Form was to enu- 


merate in general whereof a Manor conſiſted; but that 
Form is now altered, and that Clauſe wholly omitted at 


this Day, 


In the Preſence of the Parties, &c. So that after tlũs 
Act, it was requiſite for the Parties to appear perſonally in 
Court, till the El G was made, | 
. Bn * E, 


Named 


( 2 þh 


© Named in the Writ. The Vouchee and Tenant, by Re- <2laft. grg. 


ceit are not named in the Writ, and yet they may levy a 
Fine to the Demandant, or the Demandant to them, and 
theſe Words, being in the Affirmative, do not reſtrain them. 


* But all other Perſons, &c. In theſe Words are included as “ Inſt. 5:7. 


well Tenants for Years, by Statute, Merchant, and Staple, 
and Copyholders, as Tenants of Freehold and Inheritance, 
if they are out of Poſſeſſion at the Time of the Fine levied; 


but this Act was no Bar to the Iſſue in Tail, the Statute de 3K. c. 1. 


Donis ſtill 1a in . 


V full the A Twofold Provifien is made for Strangers. ex laſt. $16. 


1. That they be of full Age, out of Priſon, of good Me- 
mory, and within the Four Seas : 


2. That they put in their Claim within a Year and a 
Day. 


By this Act Strangers being Infants, and others who * Plow. 360. 


were not bound to make Claim, and their Heirs, were ex- 
empted from making Claim at any Time, for the Infant 
was not bound to make Claim within a Year and Day 
after he came of full Age, nor he of unſound Memory with- 
in a Year and a Day after his Memory was reftored, nor 


he in Priſon or heyond Sea within a Year and Day 


after he became at large, or within the Realm, but 
they were at large forever by the Common Law, and 
bound to no Time. But hereby a Feme-covert was bound, 
if Claim was not made within the Year and Day, and the 
Reaſon was becauſe ſhe had an Huſband who was able to 
make Claim : But if the Haſband was within Age at the 
Time of the Fine levied, tho' the Wife was of full Age, 


*. 


Pr, Sun. ers. 


2 Init. 516 


( 24 ) 

the Infancy of the Huſband, (who was to make the Claim, 

| the Wife being /ub poreftate vir; ) ſhould privilege the Eftate 
| of the Wife forever. So as by the Juſtice of the ancient 

| Common Law, whereof this Act is a Declaration, Two 

Kind of Strangers to the Fine were exempted and provided 

for, 1. Such as by Preſumption of Law had not ſufficient 

1 Underſtanding, as the Infant, or non Compos Mentis; or 

X had no Notice, as the Man in Priſon, or beyond Sea. 2. Such 

as had ancient Rights, who are ever favoured in Law, if 

they made their Claim within 1 Year and Day. 


* :Inft.17, For the Preſervation of ancient Rights at the Common 
Pie %, Law, there was four Manner of Claims, whereof Two 
__ were by Matter of Record, and Two by Act in the 
Country. 1. By Matter of Record as by a Real Action, 
according to the truth of the Caſe brought by him who had 
Right within the Year and Day, or in ancient Time by 
an Entry of a Claim on the Record of the Foot of the Fine: 
But firſt it muſt have been made in open Court; 2. By Act 
in the Country, as by an actual Entry on the Lands, or by 
continual Claim, which amounted to an Entry. But all 
theſe were'to be done by him who had a preſent Right of 
Action or Entry, and therefore he who had a Remainder or 
a Reverſion expectant upon any Eftate of Freehold, could 
make no Claim, having neither preſent Right of Action or 
Entry, and therefore in that Caſe the particular Tenant 
muſt have made Claim, and his Claim ſhould not only have 
preſerved his own Right, but alſo the Right of thoſe in Re- 
verſion or Remainder : But if no Claim was made by the 
immediate Tenant of the Freehold, then they in Reverſion 


or Remainder expectant upon his Eſtate were barred for 
ove,  * | T1 


8 27 E. 


ie 


27 Edw. 1. c. 1. Statutum de Finibus levatis. 


No Exception to a Fine that the Demandant was 
ſeiſed.—Fines ſhall be openly read. 


ORASMUCH as Fines levied in our Court ought and 
do make an End of all Matters, and therefore are 
called Fines principally, where after waging of Battail or 
the Great Aſſize in their Caſes ever they hold the laſt and 
final Place. And now by a certain Time paſſed, as well in 
the Time of King Henry of famous Memory our Grandfa- 
ther as in our Time, the Parties of ſuch Fines and their 
Heirs, contrary to the Laws of our Realm of ancient Time 
uſed, were admitted to annul and defeat ſuch Fines, alledg- 
ing, that before the Fine levied, and at the levying thereof, 
and ſince the Demandants, or Plaintiffs, or their Anceſtors, 
were always ſeiſed of the Lands contained in the Fine, or of 
ſome Parcel thereof: And fo Fines lawfully levied were 
many Times unjuſtly defeated and annulled by Jurors of the 
Country falſely and maliciouſly procured. We, therefore, 
intending to provide a Remedy in the Premiſes in our Par- 
lament at Weſtmin/ter, have ordained that ſuch Exceptions, 
Anſwers, or Inquiſitions of the Country, ſhall from hence- 
forth in nowiſe be admitted contrary to ſuch Recognizances, 
or Fines. And further we will, that this Statute ſhall as 
well extend unto Fines heretofore levied, as to them that 
ſhall be levied hereafter. And let the Juſtices ſee, that ſuch 
Notes and Fines as hereafter ſhall be levied in our Court, 
be read openly and ſolemnly, and that in the mean Time 
all Pleas ſhall ceaſe; and this muſt be at Two certain Days 
in the Week, according to the Diſcretion of the Juſtices. 


D The 


A. D. 299. 


» 
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2 1 Inſt. 522, 


d 2 Co. Read. 


1. 


(26 } 


The Miſchief which this Statute was intended to remedy 
Sir Edward Coke tells us had crept in by the Maintenance 


of the Grandees during the Infurrections and Civil Wars in 


the Reign of Henry the Third, and continued till the Time 


of making this Act. There were Two Cafes upon which it 
aroſe, * 1. Where a Man ſeiſed of Lands in Fee had levied 


a Fine to a Stranger ſur conuſans de droit come ceo, &c. and 


the Conuſee had granted and rendered back the ſame Land 
to the Conuſor in Tail, for Life, or Years, then the Heirs 
of the Conuſor, who were prejudiced by fuch Fines, were 
by Sufferance of the Juſtices againſt Law, under Colour that 
there was no Tranſmutation of Poſſeſſion permitted to avoid 
them. A/ledging that before the Fine levied, &c. 2. Where 
Tenant in Fee accepted a Fine from lim, who had nothing 
in the Land for Life, or in Tail, where by the Law the Co- 
nuſee, and his Heirs were eſtopped, and concluded for ever 
from claiming any other Eſtate, Yet before the making 
this Statute, the ſame Averment was alſo received in Avoid- 
ance of ſuch a Fine. And for this Reaſon, and in Affirmance 


and Reſtitution of the ancient Common Law, this Proviſion 


4 _ Co. Read. 


. 89. h. 
T2 436. 
& 437. 

2 Intt. 517. 
Per Chcke 
12 E. 4. 15 · 


was made. But a Diſtinction has been taken with regard 
to Tenant in Tail, where he levies a Fine far conuſans 
de droit come ceo, &c. and when he accepts ſuch a Fine, and 
makes a Grant and Render : For againſt a Fine levied by 
Tenant in Tail fur conuſans de droit come ceo, &c. the Heir 
cannot aver continuance of Poſſeſſion in his Anceſtor, for 
that would be contrary to the Fine, and is reſtrained by this 
Act: But where Tenant in Tail accepts a Fine fur conufans 
de droit come-ceo, &c. and Grant and Renders che Land by 
the ſame Fine (which is but executory) there, if no Execution 
be ſued in the Life of the Tenant in Tail, his Iſſue may aver 


| continuance of Poſſeſſion, Cc. in his Father, for that 


ſtandeth well with the Fine, for the Acceptance of the Fine 

fur conuſans de droit, &c. which ſuppoſeth a Gift precedent, 

goth not alter the Eftate, and the Grant and Render, until 
2 =---M 


N 


1 


it is executed, doth not deveſt any Eſtate out of the Tenant Ante 2. 
in Tail, and by conſequence he continues Tenant in Tail, 

In the ſame Manner againſt a Fine fur conuſans de droit 122 Ce. Real. 
tantum or ſur Releaſe levied to Tenant in Tail, or by him 12 45 
to a Stranger, if no Execution was bad in his Lifetime, the. 
lſſue might have averred Continuance of Poſſeſſion in their 
Anceſtor after this Statute. And although the Iſſue in Tail | | 
being Privy and Heir to him who levied the Fine /ur conu- } 
ſans de droit come ceo, was eſtopped from annihilating the 


Fine by ſuch Averment, yet it was no Bar to the Eſtate | | 
| 
| 
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Tail, which was ſtill protetted by the Statute de Doris. 


For the Manner of pleading in Avoidance of Fines. 21d 
Partes Finis nibil habuerunt, &c. Vide. 2 Inſt. 523. Dyer 
290, 291. | 
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34 Edw. 3. 16. Statute of Nonclaim. 


Nonclaim of Fines ſhall hereafter be no Bar. 


ITEM, it is accorded, That the Plea of Nonclaim of 
A Fines, which from henceforth be to be levied, ſhall 


r 2 


not be taken nor holden for any Bar in Time to come. | 

At the Common Law, as appears by the Statute do mods « Co. Lit. | 
levandi Fines, thoſe who had Right, (unleſs within Age, in Abe u. | 
Priſon, uon compos mentis or beyond the Seas) were bound | 


to make Claim within a Year and a Day after the Fine le- 
vied, or elſe were barred for ever, And it has been ſaid, , pio, 3 
that One of the Cauſes for making this Act was to preſerve 260. 
the Rights of thoſe in Reverſion and Remainder upon Eſtates 
of Freehold, and to remedy the Hardſhip they were under 
in being liable to be barred by the Laches of the particular 
Tenants, when at the ſame Time they could make no Claim 
D 2 -_ themſelves 


A, D. 1403. 


( 28.) 


themſelves. But by this Act the Neceſſity of making Claim 


by any Perſon, or within any Time, is intirely taken away, 


and all Perſons are left at large to purſue their Rights, when 
they will. And this is now ſtill the Law with regard to Fines 
not levied with Proclamations according to the Statutes here- 
in-after mentioned, but ſuch a Fine without Proclamations, 
though no. Bar to the Iſſue in Tail, yet when levied by Te- 
nant in Tail in Poſſeſſion, works a Diſcontinuance, and. 
puts the Iſſue in Tail, Donor, or Remainder Man to their 


Formedon, which by the 21 Jac. 1, c. 16. muſt be brought 
within Twenty Years. 


— 


3 — 


5 K. 4.6. 14. 


For Inrolling of Writs in the Common Pleas, 
whereupon Fines be levied. 


br EM, Whereas many Feet of Fines of Lands and Te. 
nements within the Realm of England remaining in the 
King's Treaſury, and the Notes of ſuch Fines remaining in 
the Common Bench have been before this Fine imbeziled, 
and other Feet and Notes of Fines falſely counterfeited, and 
ſet in their Places, whereby many People of the Realm have 
been greatly endamaged before this Time, and may be diſ- 
herited in Time to come; © It is ordained and eſtabliſhed, 
e that all the Writs of Covenant, and all other Writs 
<* whereupon Fines ſhall be levied in Time ta come, with 
the Writs of Dedimus Poteftatem, if any be, and with all 
Knowledges, and Notes of Fines, before that they be 
drawn out of the Common Bench by the Chirographer, 
ſhall be inrolled in a Roll, to be of Record for ever, to 
remain in the ſafe Cuſtody of the Chief Clerk of the Com- 
mon Bench, and of his Succeſſors for ever, for the old 


Fe of Twenty-two Pence, accuſtomed to be paid to the 
eg PAT Chief 


1 


“ Chief Clerk for the entering of the Concord of every 
« Fine, without paying any more; to, the Intent, that it 
« the Notes in the Cuſtody of the Chirographer, or the 
« Fines, be imbeziled, a Man may have. Recourſe to the 
4“ ſaid Roll to have Execution thereof, as he ſhould have, 
« if the Fines were not imbeziled: And that all the Writs 
« of Covenant, and all other Writs whereupon Fines have 
s been levied in Times paſt, ſhall be alſo be of Record. 
4 And moreover, all. the Fines that were now late im- 
« beziled in the Treaſury of our Lord! the King by Perſons 
« unknown, if the Notes, and the ſame Writs of Covenant. 
of ſuch Fines imbeziled remaining in the Cuſtody of 
« the Chirographer may be found, that then to the Party 
« ſhewing Part of the Fines imbeziled, ſuch Notes, and 
« Writs of Covenant ſhall remain of Record, as far forth, 
« as the ſame Fines ſhould have been, if no imbeziling 
« thereof had been made.” | 


At the Common Law, immediately after the Fine in- 1 5 Co. 30. b. 


groſſed, it was ſent into the Treaſury. And before this 
Statute, the Chief Clerk had not any Record of the Fine 
but the Chirographer, and nothing remains with the Chief 
Juſtice of the Common Pleas, but the Licence to accord. 


— a 


— * 
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Who ſhall be bound by a Fine levied before the 
Juſtices of the Common Pleas: And Procla- 
mations made thereof. 


Sect. I. FTER reciting the Statute de finibus, Ordains Ante z. 

that Fines, after they are ingroſſed ſhall be 

read, and proclaimed in the Common Pleas the ſame Term, 

and the Three Terms next enſuing after the ſame ingroſſing 

in the ſame Court, at Four Days in each Term; and that a. 
Tranſcript 


8 : 
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Tranſcript of the Fines ſhall be ſent to the Juſtices of Aſſize 
of the County where the Lands lie, who are to cauſe the 


{aid Fines to be read and proclaimed in every Seſſions of 
Aſſize to be holden the ſame Year, 


Sect. 11. A like Tranſcript ſhall be ſent to the Juſtices 4 
the Peace, where the Lands, &c. lie, They to cauſe open 
and ſolemn Proclamation of the ſame Fine to be made at 


Four General Seſſions of the Peace, to be holden in the 
ſame Year. 


Sect. III. The ſaid Juſtices of Aſſize and Peace to certity 
the ſame Proclamations to the King's Juſtices of the Common 
Pleas at the Second Day of Return of the Term then next 
following : After which Proclamations had, made, and cer- 
tified, the ſaid Fine to be a final End, and to conclude as well 
Privies as Strangers to the ſame, xxceeT Women covert 
other than be Parties to the ſaid Fine, and every Perſon ol 
Perſons then being within Age, in Priſon, or out of this 


Realm of England, or not of whole er at the Time 
of ſuch Fine levied. 


Sect. IV. Alſo ſaving to every Perſon or Perſons ſuch 
Right, Title, &c. almoſt verbatim with Sect. 4. of the 


4 H. 7. c. 24. adding the Word certified, after the Words 
Proclamations made. 


Sect. V, VI. and VII. Are almoſt verbatim the ſame ay 
thoſe in the 4 H. 7. as is the 8th of this Act with the th 
of that ; and therefore I omit them to avoid Repetition, 


q H. 7. 


(32 


| 4 H. 7. c. 24. 


How often a Fine levied in the Common Pleas & p. 18 


ſhall be read, and proclaimed; and who then 
ſhall be bound thereby. 


HIS Act, after reciting the laſt Clauſe in the Statute 
: de Finibus, goes on thus: The King our Sovereign 
Lord conſidereth that Fines ought to be of the greateſt 
« Strength to avoid Strifes, and Debates, and to be a final 
« End and Concluſion; and of ſuch Effect were taken 
« afore a Statute made of Nonclaim, and now 1s uſed the 
*« Contrary to the univerſal Trouble to the King's Subjects, 
« will therefore it be ordained by the Advice of the Lords 
« Spiritual and Temporal, etc. That after the ingroſſing 
* of every Fine to be levied after the Feaſt of Eaſter that 
« ſhall be in the Year of our Lord, 1490, in the King's 
« Court afore His Juſtices of the Common Pleas of any 
« Lands, Tenements, or any other Hereditaments, the 
*« ſame Fine be openly and ſolemnly read and proclaimed 
« inthe ſame Court, the ſame Term, and in Three Terms 
« then next following the ſame, ingroſſing, in the ſame 
« Court, at Four ſeveral Days in every Term, and in the 
% fame Time that it is fo read, all Pleas to ceaſe. | 


Sect. II. And the ſaid Proclamations fo had and made, 
« the Fine to be a final End, and conclude as well Privies, 
« as Strangers to the ſame, eExceeT Women covert other 
„than be Parties to the faid Fine, and every Perſon then 
„being within Age of 21 Years, in Priſon or out of this 
« Realm, or not of whole Mind at the Time of the ſaid 
« Fine levied, not Parties to ſuch Fine, | 


Sect. 


27 E. t. 
Ante 25. 


34 E. 3. c. 16. 
Ante 27. 


Sect. 1. 


Nou reduced 
to Once in 
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Sect. III. And Saying to every Perſon or Perſons, and 
« to their Heirs, other than the Parties in the ſaid Fine, 
« ſuch Right, Claim, and Intereſt, as they have to or in 
« the ſaid Lands, Tenements, or other Hereditaments, at 
« the Time of ſuch Fine ingroſſed, fo that they purſue 
« their Title, Claim, or Intereſt, by way of Action, or 
« lawful Entry, within Five Years next after the ſame Pro- 
„ cClamations had and made. 


Sect, IV. * And alſo Saving to all Perſons ſuch Action, 
« Right, Title, Claim, and Intereſt, in or to the ſaid Lands, 


„ Tenements, or other Hereditaments, as ſhall #-/ grow, 


*© remain, Or deſcend, or come to them after the ſaid Fine, 
„ ingroſſed, and Proclamations made, by Force of any 
x Gift in Tail, or by any other Cauſe, or Matter, had and 


made before the ſaid Fine levied, ſo that they take their 


« Action, or purſue their ſaid Right and Title according 
„ to Law, within Five Years next after ſuch Action, 
„ Right, Claim, Title, or Intereſt, to them accrued, de- 


* ſcended, fallen, or come. And that the ſaid Perſons and 


« their Heirs may have their ſaid Action againſt the Pernor 
« of the Profits of the ſaid Lands and Tenements, and 
« other Hereditaments, at the Time of the ſaid Action to 
«© be taken, 


Sect. V. And if the ſame Perſons at the Time of ſuch 
Action, Right, and Title accrued, deſcended, remained, 
« or come unto them, be Covert de Baron, or within Age, 
« jn Priſon, or out of this Land, or not of whole Mind; 
« then it is ordained, etc. That their Action, Right, and 
“ Title, be reſerved and ſaved to them, and their Heirs, 


« until the Time they come, and be at their full Age of 


«« Twenty-one 


6 0 * : * n i N N x 
a : . — 2 777 % % ˙²˙— ü EE rn va et ng 1 g 
n ie. ts - * n 9 8 WT", * * 0 > ? 96 1 "OO A 9 * - ; r * . wag if 1 « — 4 * * 
er ako a he ed Rd Sr At ig Pia tC te EI 22: ior i ner de n | * : — N 
* P 3 N Wt *: n a . 2 * + 4 2 * = 5 — * A 


n 


. 


“ 21 Years, out of Priſon, within this Land, Uncovert, 
« and of whole Mind, fo that they, or their Heirs, take their 
«© ſaid Actions, or their lawful Entry, according to their 
« Right, and Title, within Five Years next after that they 
come, and be at their full Age, out of Priſon, within this 
„ Land, Uncovert, and of whole Mind, and the fame Ac- 
« tions purſue, or other lawful Entry take according to 
Law. 


Sect. VI.“ And allo it is Ordained etc. That all ſuck 
* Perſons as be Covert de Baron, not Party to the Fine, 
„ and every Perſon being within Age of 21 Years, in Pri- 
« fon, or out of this Land, or not of whole Mind at the 
« Times of the ſaid Fines levied, and ingroſſed, and by 
* this Act before excepted, having any Right, or Title, or 
« Cauſe of Action to any of the ſaid Lands, and other He- 
« reditaments, that they, or their Heirs inheritable to tile 
« fame take their ſaid Actions, or lawful Entry, according. 
* to their Right, and Title, within Five Years next after 
* that they come, and be of Age of 21 Years, out of Pri- 
* ſon, Uncovert, within this Land, and of whole Mind, 
« and the ſame Actions ſue, or their lawful Entry take, 
* and purſue according to the Law ; and it they do not 
« take their Actions, and Entry as is aforeſaid, then they 
and every of them, and their Heirs, and the Heirs of 
every of them, be concluded by the faid Fines for- 
« ever in like Form, as they that be Parties, or Privies to 
* the ſaid Fines. 


Sect. VII. Saving to every Perſon or Perſons, not Parties, 
or Privy to the ſaid Fine, their Exception to avoid the 
*« ſaid Fine, by that, that thoſe which were Parties to the 
« Fine, nor any of them, nor no Perſon or Perſons, to 

E « their 
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their Uſe, nor to the Uſe of any of them, had nothing ii 
* the Lands, and Tenements comprized in the ſaid Fine, 
at the Time of the ſaid Fine levied. 


Sea. VIII. © And ittis Ordained rc. That. every Fine, 
that hereafter ſhall be levied in any of the King's Court: 
of any Manors, Lands, Tenements, and other Poſſeſ- 
* ſons after. the Manner, Uſe, and Form, that Fines have 
been levied afore the making of this Act, be of like 
» Force, Effect, and Authority, as Fines ſo Ievied be, or 
% were afore the making of this Act, this Act, or any Act 
« jn this ſaid: Parliament made, or to be made, notwith- 
« ſtanding : And every Perſon. ſhall be at Liberty to levy 
„ any Fine hereafter at his Pleaſure, whether he will after 
« the Form contained, and ordained in, and by this Act, 
« or after the Manner, and Form aforetime uſed.” 


This Statute, though it makes no mention of the 1 R. 3. 
c. 7. yet was framed. with the ſame Views, agrees with it 
in Subſtance, and in many. Parts follows the very. Words of 
it. The material. Differences between the Two Acts are 
theſe following; the 1 R. z. directs a Tranſcript of the 


Fine to be ſent to the Juſtices of Aſſize, and Peace, which is 


here omitted, and * therefore now not neeeſſary ; and the 
Seventh Section of this Act is not to be found in the 1 R. 3. 


alſo " the Word Firſt, in the 4th Section of this Act, is not: 


there inſerted. 


»The Words Grow, Remain, Deſcend, or Come to in 
Sect. 4. are particularly commented on, and explained by 
Lord Dyer, in his Argument in Scowel's Caſe. 


Theſe Two Acts make Two material Alterations in the 
Common Law, as it ſtood before the Statute of Nonclaim, 
for 


4.81 
for Claim muſt now be made by Action or Entry, and 
therefore a Claim entered upon the Foot of the Fine is 
not at this Day available, alſo they who have a Right of a 
Reverſion, or Remainder expectant on an Eſtate for Life, 


or in Tail, ſhall have Five Years after their Title come to 
them. 


Though every Perſon 1s at Liberty to levy a Fme either 
as he might have done before by the Common Law, or 
with Proclamations according to this Act, *yet every Fine 
ſhall be intended to be a Fine levied with Proclamations, 
for it is moſt beneficial to the Conuſee: And if there is 
Error in the Proclamations, as if any of them appear by 
the Record to have been made on *a Sunday, or on *a Day 
impoſlible, as the 31ſt of June, or the like, the Proclama- 
tions will only be void, and the Fine itſelf will remain good 
at Common Law to work a Diſcontinuance : For the Fine 
by itſelf is One Matter of Record, perfect, and full before the 
Proclamations made, and binds the Parties, and the Right of 
the Land, between them ; and the Proclamations which are 
grounded upon the Fine, and purſuant to it, yet are ſeveral 
trom the Fine, and they, and the Fine are feveral Matters of 
Record, for which Reaſon Error in them 1s not Error in the 
Fine, for the Fine being good cannot loſe it Force, becauſe 
the Proclamations are ill, and erroneouſly made. 


The ſeveral Eſtates, which are held to be included in this 
Act, and who are bound immediately by it after the Pro- 
clamations paſſed, and within what Time thoſe who are 
comprized in the Exception, and Savings, are to purſue their 
Rights, as alſo what Perſons have been thought altogether 
out of the Proviſions of the Act, and to be at Liberty to bring 
| | E 2 - their 
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their Actions, or enter when they will, will be explained 


hereafter in the following Sections. 


lt was a Queſtion, Whether the general Words of this 
Statute extended to. bar the Iſſue in. Tail upon a Fine levied 
by his Anceſtor, contrary to the expreſs Proviſion of the 
Statute e Donis, and though by the Opinion of Five Judges 
againſt Three, in the 19th Year of the Reign of Henry the 


Eight, it was held, that the Eſtate Tail was barred by ſuch 


a Fine, levied with Proclamations, and Five Years paſſed, 
yet it was thought neceſſary to obviate all Doubts upon this. 
Point, and. for that Purpoſe an Act was made in the. 
32 H. 8. c. 36. 
For the Expoſition of the Statute of Fines. 


+ This Act, after reciting the making and Purport of the 


4 H. 7. c. 24. goes on in theſe Words, Sithen which 


«« Time, by Diverſity of Interpretations, and expounding 
© of the ſame Statute, it hath been, and yet is, by ſome- 
© Manner of Perſons doubted, and. called in Queſtion, 
« Whether Fines with. Proclamations, levied or to be 
& levied: before the ſaid Juſtices, by any Perſon, or Per- 
«« fons having, or claiming to have, in any Manors, 
* Lands, Tenements, or Hereditaments, compriſed in 


the ſame Fine in. Poſſeſſion, Reverſion, Remainder, 


«« or in Uſe, any Manner of Eſtate Tail ſhould imme- 
4 diately after the ſaid Fine levied, ingroſſed, and Pro- 
« clamations. made, bind the right Heir, and Heirs of 
« ſuch Tenant in Tail, and every other Perſon, and Per- 
<. ſons ſeized, or claiming to their Uſe, or Uſes; by Occaſion 


* whereof divers. Debates, Controverſies, Suits, and. Trou- 


« hles 
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« bles have been begun, moved, and. had within this 
« Realm, and more hke to enſue, if Remedy for the ſame: 
© be not provided: For the Eſtabliſhment, and. Reforma- 
« tion whereof, and for the ſure, and ſincere Interpretation- 
of the ſaid Statute in avoiding all Dangers, and Conten- 
« tions, Controverſies, Ambiguities, and Doubts, that 
© hereafter may enſurge, grow, and happen, our Sovereign 
&. Lord the King, with the Aſſent etc. hath Enacted and. 
«&. Ordained, That all and ſingular Fines as well heretofore tt $-&. 
& levied,. as hereafter to be levied, before the . ſaid Juſtices. 
with Proclamations, according. to the ſaid Statute, by any. 
«. Perſon, or Perſons of full Age of One-and-twenty Years,. 
& of any Manors, Lands, Tenements, or Hereditaments, 
«. before the Time of the faid Fine levied in any wiſe in- 
«. tailed to the Perſon,. or Perſans ſo levying the ſame Fine, 
or to any the Anceſtors. of the ſame Perſon, or Perſons in 
© Poſſeſſion, Reverſion, Remainder, or in Uſe, ſhall be 
“ immediately after the ſame Fine levied, ingroſſed, and 
« Proclamations made, adjudged, accepted, deemed, and 
e taken, to all Intents, and Purpoſes, a ſufficient Bar, and 
« Diſcharge forever againſt the ſaid Perſon, and Perſons, 
and their Heirs claiming the fame Lands, Tenements, 
« and Hereditaments, or any Parcel thereof, only by Force 
« of ſuch Intail, and againſt all other Perſons claiming the 
« ſame, or any Parcel. thereof; only to their Uſe, or to the 
* Uſe of any Manner of Heir of the Bodies of them; any 
« Ambiguity, Doubt, or Contrarioſity of Opinion riſen, 
« or grown upon the ſaid Statute to-the Contrary notwith- 
my ſtanding. 


Sect. IT. © Provided always, That this Act, nor any 
„Thing therein containcd, ſhall extend to bar, or exclude 
« the lawful Entry, Title, or Intereſt, of any Heir, or 

« Heirs; 
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« Heirs, Perſon, or Perſons heretofore given, or hereafter 
© to be given, grown, or accrued to them, or any of them, 
in, or to any Manors, Lands, Tenements, and Heredi- 
« taments, by Reaſon of any Fine, or Fines heretofore le- 
_ © vied, or hereafter to be levied, by any Woman after the 
„ Death of her Huſband, contrary to the Form, Intent, 
« and Effect, of the Statute. made in the Eleventh Year of 
< the Reign of King Henry the Seventh, of any Manors, 
© Lands, Tenements, and Hereditaments, of the Inhe- 
ce ritance or Purchaſe of the ſaid Huſband, or of any of his 
« Anceſtors, given, or aſſigned to any ſuch Woman in 
«© Dower, for Term of Life or in Tail, in Uſe, or in Poſ- 
«« ſeſſion; but that the fame Act, made in the ſaid Eleventh 
«© Year of the ſaid King Henry the Seventh, ſhall ſtand, 
remain, and be in full Strength, and Virtue, in every Ar- 
ce ticle, Sentence, and Clauſe therein contained, in like 
% Manner and Form as though this preſent Act had never 
* been had, ne made. 


Sec. III. Provided alſo, That this Act, ne any Thing 
<< therein contained, do extend to any Fine, or Fines, at any 
% Time heretofore levied, or hereafter to be levied, of any 
«© Lordſhips, Manors, Lands, Tenements, or Heredita- 
« ments, whatſoever they be, the Poſſeſſioners and Owners 
.« whereof, by Reaſon of any expreſs Words contained in 
** any Special Act, or Acts of Parliament, made, or ordained 
< ſince the ſaid Fourth Year of the Reign of the ſaid King 
« Henry the Seventh, ſtand, be bounden, or reſtrained, 
from making any Alienations, Diſcontinuances, or other 
<« Alterations, of any of the ſame Lordſhips, Manors, 
„Lands, Tenements, and Hereditaments, contained in 
the ſaid Fine, or Fines ; but that all, and every ſuch Fine, 

« and Fines at any Time heretofore levied, or hereafter to 
1 | < be 
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he levied, by any ſuch Perſon, or Perſons, or their Heirs, 
« of any ſuch Lordſhips, Manors, Lands, Tenements, or 
« other Hereditaments, ſhall be of ſuch like Force, and 
« Strength in Law, and of none other Effect, than the ſame 
« Fine ſo levied, or to be levied, ſhould have been, if this 
« preſent Act had never been had, nor made; any Thing 
« therein contained to the Contrary thereof in any-wiſe 
„ notwithſtanding. 


Set. V. © Provided alſo, That this Act, nor any Thing 
« therein contained ſhall extend to any Fine, or Fines here- 
«* tofore levied of any Manors, Lands, Tenements, or. 
« Hereditaments, now in Suit, Demand or Variance, in 
any of the King's Courts, or whereof any Charters, Evi- 
« dences,. or Muniments concerning the ſame be now in 
« Demand in the King's high Court of Chancery; nor to 
« any Fine, or Fines heretofore levied of any Manors, 
« Lands, Tenements, or Hereditaments, which, before the 
„ Furſt Day of this preſent Parliament, have been re- 
covered, gotten, or obtamed, by Reaſon of any Judg- 
« ment, Entry, Decree, Arbitrament,. or other lawful 
Means, contrary to the Purport, Intent, or Effect, of 
any ſuch Fine, or Fines thereof heretofore levied ; nor to 
* any Fine or Fines. heretofore levied, or hereafter to be 
* levied, by any Perſon, or Perſons of any Manors, Lands, 
Tenements, or Hereditaments, before the Time of the 
* levying of the ſame Fine given, granted, or aſſigned, to 
the faid Perſon, or Perſons fo levying the ſame Fine, or to 
any of his, or their Anceſtors in Tail, or by virtue 
of any Letters Patent of our ſaid Sovereign Lord, or any 
of His Progenitors, or by virtue of any Act, or Acts of 
Parliament, the Reverſion whereof at the Time of the 
f a 64 ſalcl 
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1 Co. 
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Co Lit. 37 2. b. 


Shep. Touch. 
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e {11d Fine, or Fines ſo levied, being in our ſaid Sovereign 


„ Lord, His Heirs or Succeſſors: But that every ſuch Fine, 
„and Fines ſhall be of like Force, Strength, and Effect, as 
„they were, or ſhould have been, if this Act had never 
„ been had, nor made. 0 


The Firſt Section of this Act is merely an Expoſition of 
the 4 H. 7. c. 24. and the Purview of it is Special; vis. 
» againſt the Heirs in Tail, and all others claiming to their 
Uſe, and leaves thoſe who are Strangers to purſue their 
Right by Entry, or Action, according to the ſeveral Provi- 
ſions made for them by the 4 H. 7. All the Clauſes of that 
Act, together with this Firſt Section, are fully explained 
in the Arguments in Stowel's Caſe, and in“ the Caſe of 
Fines. þ 

The 34 H. 8. c. 20. has a Proviſo generally, That no 
Act had, done, or ſuffered, by any Tenant in Tail, the 
Reverſion, or Remainder being in the King, ſhall bind, or 
conclude the Heirs in Tail ; but this only extends to Eſtates 
Tail created by the King's Gift or Proviſion : And tho 
it appears from the Preamble of that Act, that the Miſchief 
intended to be provided againſt was in the Caſe of a Re- 
covery ſuffered by a Tenant in Tail, which before that Act 
was held to be a Bar to the Iſſue, yet the general Words in 
the enacting Clauſe have been conſtrued to extend alſo to 


Fines levied by ſuch a Tenant in Tail. 


„He who is a Privy within the Intent of the 4 H. 7. 
is an Heir within this Act, and ic et converſb. 


1 Mar. 


- - -_ PY 


4 


1 Mar. Sef. 2. c. y. 
An Act tauching Proclamations upon Fines. 


HERE AS upon Fines levied with Proclamations 
_ doubts have of late arifen by Reaſon of Adjourn- 
ment of Terms, in which Proclamations ſhould have been, 
according to the Form limited for Proclamations upon 


Fines by the 4 H. 7. and were not by Reaſon of ſuch Ad- ,y.,.c ” 


journments had, ne made according to the Purvey of the 
ſame Eſtatute. 


SA. I. “ Be it OS enacted, That all Fines, aa 


« well heretofore levied as hereafter to be levied, before the 
« Juſtices of the Common Pleas of any Manors, Lands, Te- 
* nements, or other Hereditaments, whereupon the Pro- 
« clamations have not, or ſhall not, by Reaſon of Ad- 
« journment of any Term by Writ, be duly made, ſhall be 
« of as good Force, Effect, and Strength to all Intents, 
« Conſtrutions, and Purpoſes, as if any Term heretofore 
« {o adjourned, or that at any Time hereafter ſhall be ſo 
« adjourned, had been holden, and kept, from the Beginning 
to the End thereof, and not adjourned, and Proclamations, 


therein made according to the Form and Effect of the 
« ſaid Statute. 


Sect. II. Provided that this Act ſhall not extend to 
“ Fines heretofore levied of any Manors, etc. now in Suit, 


Hor whereof any Charters, etc. concerning the ſame, be 


% now in Demand, nor to any Fines heretofore levied of 
any Manors, &c, before recovered,” 


F = This 


_ — — _ 
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This Act was made to remedy a Miſchief ariſing from 


+172 the Words of the 4 H.-7. which ordains that the Proclama- 


» Dyer 186, 
(68.9 


tions ſhall be made the ſame Term that the Fine is ingroſſed, 


and the Three Terms then next following. For, if One of the 


ſaid Three Terms had been adjourned, the Proclamations had 


been ineffectual in the whole, and it could not be ſupplied 
the laſt Term after, by the Expoſition of the Words, nor 


by the Equity of the Statute. 


It hath been adjudged by all the Juſtices that this Act 


extendeth, where but Part of the Term is adjourned, 
for it is a favourable Law, and to be taken by Equity. 


23 EL. e. 3. 


| An Act for the Reformation of Errors: in Fines 


and Recoveries. 


Seck. I. VERY Writ of Covenant, and other Writ, 
« whereupon any Fine hath, orſhall be levied, 
cc che Return thereof, the Writ of Dedimus Poteflatem, and 
% Return thereof, the Concord, Note, and Foot of every ſuch 
« Fine, the Proclamations made thereupon, and the King's 
Silver, may, upon the requeſt of any Perſon beinrolled, and 
« the Inrolments of the ſame, or any Part thereof, ſhall beot 


as good force and validity in Law, as the ſame. being ex- 


tant, or remaining, were, or ought to be by Law. 


" Sect. II. No Fine, nor Proclamations, ſhall be reverſed 
« by Writ of Error for falſe, or incongruous Latin, Raſure, 
« Interlining, Miſentering of any Proclamations, Miſreturn- 

66 ing 
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& ing or not returning of the Sheriffe, or Want of Form in 
© Words, and not in Subſtance. 


Sect. V. © Every Perſon who ſhall take the Knowledge of any 
* Fines, or ſhall certify them, ſhall with the Certificate of 
the Concord, certify alſo the Year, and Day wherein the 
% fame was acknowledged, and ſuch Perſon ſhall not be in- 
« forced to certify ſuch Knowledge, except within One Year 
« after the ſame be taken; and no Clerk, or Officer, ſhall re- 
e ceive any Writ of Covenant, whereupon any Fine is to paſs, 
„“ unleſs the Day of the Knowledge of ſuch Fine appear by 
« ſuch Certificate, upon Pain to forfeit Five Pounds, and no 
& Attornment upon any Fine ſhall be entered on Record, ex- 
6 cept the Party mentioned to attorn therein firſt have ap- 
6 peared in the Court in Perſon upon the Writ, or by At- 
© torney warranted by the hand of One of the Juſtices of the 
% one Bench or the other, or of One Juſtice of Aſſize, and 
© every entry of Attornment without Appearance as aforeſaid 
„ ſhall be utterly void, without Writ of Error, or other 
Means uſed for avoiding thereof. 


Sect. VI. There ſhall be for ever One Office for the In- 

c rolment aforeſaid, and the Juſtices of the Common Pleas 
© (other than the Chief Juſtice) ſhall have, and take the Care 
* and Charge of the Inrolments aforeſaid, and enjoy the faid 
n Office, and the Diſpoſition thereof, and carefully ſee, and 
look to the Execution thereof, and ſhall take for the Inrol- 

* ment, and Examination of every Fine, and the Parts thereof 
„e before mentioned, 6s. 8 d., and for the Exemplification of 
{© the Inrolment thereof 55. ; and the ſaid Juſtices, or One of 
* them, ſhall examine the Inrolments of every ſuch Fine, and 
* forthwith after Examination, and immediately after Inrol- 
„ ment, write his Name, that ſo examineth in the Roll there- 
N ; ot, 
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de of, upon Pain to forfeit to the Queen Five Pounds, ſot 
* every Time that they, or One of them, ſhall make Defaulr 
1 of ſuch Examination, or Writing his, or their Name, and 
it ſhall be lawful for the Juſtices of the C. B. to take Order 
in all Things needful for the Inrolments aforeſaid, and 
upon Examination in the ſaid Court to fine, or amerce any 
© Clerk, Sheriffe, Deputy, Attorney, or other Perſon for their 
© Miſpriſion, Contempt, and Negligence for not doing, or 
e miſdoing any Thing concerning the ſaid Fines, or any 
part of them, and the ſaid Fine, and Amerciament to be 
<< eftreated amongſt other Fines, and Amerciaments of that 
© Court where * Offence, or Miſprifion ſhall be com- 
cc mitted. 


«c 


CC 


Set. VI. The Chirographer of Fines of the C. B. ſhall 
c write, and make, or cauſe to be written and made, for 
_ U& every County where Her Majeſties Writ runneth, One 
ce Table, wherein ſhall be contained ſuch Contents of every 
cc Fine as ſhall paſs in any One Term, as followeth, viz. the 
% Name of the County, wherein the Tenements be, the Name 
c of every Plaintiffe, and Deforceant, and the Name of every 
% Manor named in the Fine, if any ſuch be, and of the 
«© Towns, and Places where the Tenements lie, and the Firſt 
«© Day of the next Term after the ingroſſing of every Fine, ſhall 
cc fix the ſaid Tables upon ſome open Place in the Common 
4 Pleas, and fo every Day of the ſaid Term during the ſitting 
<< of the Court, and the Chirographer ſhall deliver to the She- 
c riff of every County, written in Parchment, the Content 
ec of the Table to be made for that Shire, in the Term next 
cc before the Aſſizes, or between that Term, and the Aſſizes, 
c and the ſaid Sheriffe the Firſt Day the next Aſſizes after the 
4c delivery thereof, and every Day during the ſaid Aſſizes, ſhall 
«« ſet up the ſame writing undefaced in ſome open Place of the 

| Court 


E 


Court where the Juſtices of Aſſize fit, and ſhall ſee the 
« ſame to continue there during the ſitting of the Court, 
« upon Pain that every Chirographer, and Sheriffe, of- 
« fending againſt this Act, ſhall forfeit Five Pounds, 
« One Motety to the Queen, and the other to whoever 
« will ſae for the ſame, in any Court of Record, wherein 


« no Eſſoin, Protection, or Wager of Law ſhall be allow- 
« ed, and the Chirographer ſhall have, for the Content, of 


« ſuch Fine ſet down in the Table, Four Pence. 


Sect, IX. It ſhall be lawful for the Juſtices Clerks 
« authoriſed by their Warrant in the ſaid Offices, and 
« ſeveral Places, where the ſame Records, or any of them 
t do, or ſhall remain, to write out, or inrol the ſame, and 
« every Part thereof, without paying any Thing. And the 
4% ſaid Records, nor any of them, otherwiſe than for the Ex- 
« amination thereof by the Juſtices, ſhall be brought or 
< carried forth of the ſaid Offices, or Places. 


The Proviſions in this Act are all extended to Wales, 
* and the Counties Palatine, by the 27 El. c. 9.“ 


31 El. Ce. 2. 


An Act for abridging of Proclamations upon 
Fines. 


HIS Statute, after reciting the Inconveniences, which 

had ariſen from making Proclamations upon Fines 
Four Times in each Term, according to the 4 H.7. Enacts, 
That all Fines with Proclamations ſhall be proclaimed only 
Four Times, that is to ſay, once in the Term, wherein it is 
ingroſſed, and once in every of the Three Terms next after 


2 the 


21 N J. Ca 26. 


(46) 
the ſame ingroſſing; and that every Fine proclaimed ax 
aforeſaid ſhall be of as great force and effect in Law, to all 


Intents and Purpoſes, as if the ſame had been Sixteen 
Times proclaimed, according to the Statutes heretofore 


made. 


21 Jac. I. c. 26. 


Sect. II. LL, and every Perſon, and Perfons, which ſhall 
acknowledge, or procure to be acknow- 
kdged any Fine, or Fines, in the Name, or Names of any 


bother Perſon, or Perſons not privy, or conſenting to the ſame, 


and being thereof lawfully convicted, or attainted, ſhall ſuffer 


Death without Benefit of Clergy, but ſuch Attainder ſhall 


work no Corruption of Blood, but the next Heir ſhall have the 
Lands, whereof ſuch Perſons attainted died ſeized, and ſuch 
Wife her Dower, as if no ſuch Attainder had been. 


10. & 11. Gul. III. c. 14. 


For limiting the Time within which Writs of 
Error ſhall be brought. 


Sect. I. HIS Act, after reciting that Fines, Recoveries, 


and Judgments, are. reverſible at any Time 
without Reſtraint, or Limitation for any Error, or Defect 


which happens therein by the Ignorance, or Careleſſneſs of 
Clerks, and ſometimes by unavoidable Accidents, enacts, 
That no Fine, Recovery, or Judgment in a Real Action, 


etc. ſhall be reverſed, or avoided for any Error, or Defect 


therein: 


13 


therein, unleſs the Writ of Error, or Suit for the reverſing b 


ſuch Fine, etc. be brought, and proſecuted with effect within 
Twenty Years after ſuch Fine levied, etc. 


Sect. II. Saves the Rights, of Infants, Feme-coverts, 
non compos mentis, Perſons in Prifon, or beyond Sea, to 
them their Heirs, Executors, and Adminiſtrators, notwith- 
ſtanding the ſaid Twenty Years be expired, ſo as they bring 
their Writ of Error within Five Years after their Diſab1- 
lities removed. 


4 Anne, c. 16. 


Sect. IX. LL Grants and Conveyances to be made by 

Fine, or otherwiſe of any Manors, or Rents, 
or of the Reverſion, or Remainder of any Meſſuages, or 
Lands ſhall be good, and effectual to all Intents, and Pur- 
poſes, without any Attornment of the Tenants of any ſuch 
Manors, or of the Land out of which ſuch Rents ſhall be 
iſſuing, or of the particular Tenants upon whoſe particular 
Eſtates any ſuch Reverſions, or Remainders ſhall, and may 


be expectant, or depending, as if their Attornment had been 
had and rade. 


Sect. X. Saves the Tenant from prejudice by Payment of 
Rent, or Breach of Condition for Nonpayment thereof, be- 
fore Notice from the Grantee, or Conuſee. 


Sect. XV. Whereas it has been doubted, whether, ſince 
the 29 C. 2. the Declarations or Creations of Uſes, Truſts, 
or Confidences of any Fines or Common Recoveries, mani- 
felted by Deed made afterwards be good, and effectual in 
Law: It is declared that all Declarations, or Creations of 
Uſes, Truſts, or Confidences of any Fines, or Common Re- 


I | coveries 


— 


v. Poſt Sect. 
1. 


29 Car. 2. c. 3. 
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wpveries of any Lands, Tenements, or Hereditaments, ma- 
nifeſted, and proved, or which hereafter ſhall be manifeſted, 
and proved, by any. Deed already made, or hereafter to be 
made, by the Party, who 1s by Law enabled to declare ſuch 
Uſes, or Truſts, after the levying, or ſuffering of any ſuch 
Fines, or Recoveries, are, and ſhall be as 'good and effec- 


tual in Law; as if the ſaid laſt mentioned Act had not been 
made. | 


Put. Sect. 11. Sect. XVI. No Claim or Entry to be made of, or upon 


any Lands, Tenements, or Hereditaments, ſhall be of 
any Force or Effect to avoid any Fine levied, or to be levied, 
with Proclamations according to the Form of the Statute 
in that Caſe made, and provided, in the Court of Common 
' Pleas, or in the Courts of Seſſions in any of the Counties 
Palatine, or in the Courts of Grand Seſſions in Wales, of 
any Lands, Tenements, or Hereditaments, or ſhall be a 
ac. l. c. ic. ſufficient Entry, or Claim within the Statute of Limitations, 
unleſs upon ſuch Entry, or Claim an Action ſhall be com- 
menced within One Year next after the making of ſuch 
Entry, or Claim, and proſecuted with Effect. 


SEC. 


SECT. vn. 
Who may levy a Fine. 
I. What Perſons. II. Of what Eſtates. ſeiſed. 


HE * King being ſeiſed in his natural Capacity, and all „es 295 
other Perſons who may lawfully Grant by Deed, may 

be Conuſors, and levy a Fine; and though the Juſtices 

ought not to take a Fine of thoſe who are under Diſabi- 

lties, or want Underſtanding, yet if a Man of non ſane co Read: 8. 

Memory, Ideot, One born Dumb, Blind, and Deaf, or by 

Dureſs, Fear of Impriſonment, Menace of Death, or Mai- 

hem, levy a Fine, it will bind him for ever, and neither he 

nor his Heirs can avoid it. 


In the gth of E/. one Buſbley an Infant was raviſned out , co. i 
of the Cuſtody of his Guardian, and carried to a Place un- - 
known, and kept in ſecret, till he had-acknowledged a Fine, 
and declared the Uſe thereof tothe Conuſee, and though he 
was afterwards found by Inquiſition to have been an Ideot 
a natiuitate, and was produced in the: Common Pleas where 
his Want of Underſtanding appeared maniteſt to the Juſtices, 
yet the Fine was held to be good, and. the Law is the ſame 4, Co. 124. 
with regard to thoſe, who loſe their Underſtanding, as to 
the natural Ideot who never had any. But where a Man OP WY 
had fold his Lands at a great Undervalue, and conveyed 
them by Deeds, Eines, and Recoveries, and by Inquiſition 
270 


Was. 


650) 
was found to be a Lunatick, upon a Bill brought by his 
Committee againſt the Purchaſer, the Purchaſe was ſet 


| 0 Defendant what Money he had really 


f 12 Co. 123. 
3 Salk, 196. 
: Rolls Abr. 


13. 


2 Rolls Abr. 


| FF" 673 


eo. Liz. 380. 
b. 


> 2 Bac. Abr. 
4 26 . 


paid. 


With regard to the Caſes of Infants, and Feme-coverts, 
there are many Diverſities tõ be noted, how far they ſhall 
be bound, and in what Caſes Fi ines levied by them are un- 
avoidable. 


E 


If an Infant Irie a Fine, ber may nie! it by w rit of 
Error during his Minority, but otherwiſe it is unavoidable 
in Law, and the Heirs of the Infant have not any Remedy 
by. the Law to reverſe it, becauſe the Age of the Infant is 
not to be tried but by inſpection of his Perſon, though if, 
upon Inſpection, the Court are in doubt of his Age, they 
may inform themſelves by Examination of Witneſſes, Church 
Books, Go.; and if Infancy ſhould be tried otherwiſe than by 
Inſpection, no Man ſhould be ſure of his Inheritance, for many 
Years after the Death of the Conuſor Averment might be 
made, that he was within Age at the Time of the Fine le- 
vied, which would be a Cauſe of great Vexation, and Suit: 
But if the Age of the Infant be inſpected by the Judges, 
and it is recorded, that he is within Age, albeit he come to 
full Age before the Reverſal of the Fine, yet it may be re- 
verſed after his full Age. And where an Infant had ac- 


-knowledged a Fine, and the Conuſees omitted to have the 


Fine ingroſſod till he came of Age, in Order to prevent the 
Infant from bringing a Writ of Error, yet the Court upon 
View of the Conuſans produced by the Infant, and upon 
bis Prayer to be inſpected, and have his Age examined, re- 


corded his Nonage, to give him the Benefit of his Writ of 


Error, which he muſt otherwiſe Ioſe, his Nonage determin- 


ing 


1 
ing before the next Term, and the ſame has been done for- ce Li 1. 


. | : a. 2 Rolls, Ab, 
merly, where the Defendant in Error caſt a Protection. 57 


A Fine having been levied by an Infant Feme-covert Med: 246.. 
by Ded. Poteftatem, after her Death, her Heir prayed the Re. 3 Salk. 168. 
lief of the Court, but all the Judges of the Court of C. B. 
agreed that the Fine could not then be ſet aſide; but if the 
Wife had been alive, and ſtill under Age, ſhe might have 
been brought up by Hab. Corpus, her Age inſpected, and the 
Fine ſet aſide upon Motion. Upon the whole then it ap- 
pears, that if an Infant levies a Fine, he may avoid it by 
Writ of Error during his Minority, or if his Nonage is in- 
ſpeed and recorded, he himſelf may reverſe the Fine after 
his full Age, or his Heir, in Caſe of his Death, but if he Co. Lit. 2j a. 
neglects to bring his Writ of Error during his Minority, 
and comes to full Age, or dies, his Infancy not being in- 
ſpeed, and recorded, he, and his Heirs, are concluded 
for ever, and the Fine is then become unavoidable in Law. 


If an Infant dies during his Nonage, before he hath ishep. Touch 
avoided a Fine, it ſeems his Heir can never avoid it, and 

yet upon this Point the Judges of the Common Pleas have 

been divided on a ſolemn Argument, and of this Juſtice 
Dadridge in the 17 Fac. made a — 


| „Though a Common Recovery may ba ſuffered by an * Vern, 461, 
Infant by Virtue of the King's Special Direction ſignified to 
the Juſtices by Privy Seal, yet a Fine cannot be in the 
ſame er, ä 


n If 1 knowingly take the Conulans of an get Jo 
n they may be fined. 


„ A Feme- 


1 
| 1 
1 


ö 

| 
1 
| 
| 

| 
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TE Ren). mi. 2A F eme- covert ought not to levy a Fine without being 
Ante 52 Fines examined; for the Statute ſays, that if a Feme- covert be Og 
„ of the Parties, ſhe ought firſt to be examined by the Fuſtices, 


% and if ſbe datb not re eren the Fine ſhall not be 
wy, . is ; | 


SES of This Examination ſhall be ſolely, and ſecretly, and the 


Effect thereof is, whether ſhe be Content of her own free 
good will, without any Menace, or Threat, to levy a Fine 
of theſe Parcels ; and it is ſaid by Sir Edward Coke, that 
every Thing contained in the Writ is to be diſtinctly named 
unto her, ſo that ſhe may perfectly underſtand what ſhe 
doth, and if the Judge doubteth of her Age, he may exa- 
mine her upon her Oath. But though the Fine ought not 
to be received, unleſs ſhe is examined, and freely aſſents, 
a yet if ſhe levies a Fine with her Husband, and is not exa- 
mined, this will bind her and her Heirs for ever, and they 
have no Remedy to reverſe it after it is received, and re- 
corded ; for they ſhall not be admitted to aver that ſhe was 
not examined, nor aſſented, for this ſhould be againſt the 
| Record of the Court, and tending to the weakening of the 
general Aſſurances of the Realm, but it is a great Offence 
in the Juſtices to accept ſuch a Fine without Examination, 
„ede Rrad. And becauſe where any Thing paſſes from the Wife by 
„ int. 5'5- Fine, ſhe ought to be examined, and this Examination 
maſt ever be upon the Writ, therefore upon a Fine le- 
vied to the Husband and Wife of Lands, they may grant 
and render the ſame Lands to the Conuſar, but they cannot 
grant and render a Rent iſſuing out of theſe Lands, be- 

cauſe that 1s not contained in the Writ. 


457 Co. Read. 8. 
2 Inſt. 515. 


Nele Ar. If Baron and Feme levy a Fine, and afterwards are di- 


6 vorced 


W 


vorced for any Cauſe antecedent to the Marriage, yet the 
Fine will remain good, 

t If a Feme Covert levies a Fine as a Feme ſole, and her 1 85 — 
Husband enters, and avoids the Fine, and dies, the whole 2 M9 Abr. 
Eſtate is ſo avoided, as it ſhall not bind the Wife, nor her 
Heirs after his Death, but if the Husband does not de- 
feat it, the Wife and her Heirs will be bound by it for ever. 


» When the Husband and Wife levy a Fine of the Wife's . 282 Ik 
Land, the Husband only joins for Necellity, and the whole. 54.“ 
Eſtate paſſeth from the Wife, and the Conuſee is in by her 
only ; and if the Fine be reverſed for the Nonage of the 
Wife by Writ of Error brought by the Husband and Wife, 
the Eſtate ſhall be reſtored to the Wife during the Life of 


the Husband. 


*If a Feme Covert levies a Fine executory as a Feme e RE 
Sole, and afterwards Execution is ſued againſt her, and her Te 
Husband, and the Husband makes Default, and the Feme 
is received, ſhe ſhall defeat her own Fine, for the Benefit of 
her Husband, and yet ſhe appears in like Manner as a 
Feme Sole. 1 


In all Cafes where any Thing ſhall p25 from the Wife, e 
which is Covert of an Husband, by force of a Fine, ſhe . 
ought to be examined before the Fine be taken, becauſe ſhe, 
and her Heirs will be concluded by it for ever, but where 
the Wife takes at Eſtate by Fine levied to her, and her huſ- 
band, this ſhall not conclude the Wife, and her Heirs, be- 
cauſe in ſuch Caſe ſhe ſhall not be examined, and there- 
fore ſuch a Fine may work a fehr. | 


Af a Feme-covert levies a Fine of her own Land that EE | 1 
® *N2p. 1 0c, 
ſhe -- 


64 
ſhe hath in Fee-ſimple alone, her Husband may avoid it, 
if he will, by Writ of Error, Entry, or otherwiſe, during 


her Life, or after her Death, if he be Tenant by the 
Curteſy. | 


$hep. Touch. If a Feme-ſole makes Conuſans of a Fine, and before it 

25 be certified, and ingroſſed, ſhe takes an Husband, this will 
not let, but the Fine may be finiſhed ; and albeit it be re- 
corded, and ſued out in her Name as Sole, whereas in Truth 
ſheis Covert, and of another Name, yet is the Fine a good 
Fine; however in this Caſe the Books ſay, that it is not 
amiſs to get a Releaſe of Errors from the Husband. 


Shep. Tou h. If a Man attainted of Treaſon, or Felony, levies a 

| 5 Fine, it will be good againſt all Perſons, except the King, 

= | or Lord of whom the Land is holden, but ſuch Fines ought 
| not to be received. 


3 Lev. 3. If an Out-law in a Perſonal Action levies a Fine before 
| Seizure, it is good; and the Conuſee ſhall hold the Land 
againſt the King, otherwiſe if ſeizure be made before the 
i] | Fine levied. | 


| 
1 
1 
5 


23 Co. Read. If an Alien levies a Fine, the Fine is good, but will not 
” conclude the King after Office found. 


5. Ks. co. Lord Coke ſays, that Corporations Aggregate cannot levy 
Read. 3- £3. à Fine, becauſe they cannot appear otherwiſe than by At- 
1 f. 1. torney, and the * Statutes require the Parties to appear per- 
155-2 ſonally before the Juſtices, which a Corporation Aggregate 
of many, being an inviſible Body, and reſting only in In- 
tendment, and Conſideration of Law, cannot do. But 
Sole Corporations having Power to alien their Lands, are 


1 f 
capable of levying a Fine. All Eccleſiaſtical Corporations 
Sole and Aggregate are reſtr ained from aliening their Lands . E. c. 19, 


A.. 


to the Prejudice of their Succeſſors, and therefore it * hath 55 Co. 78. b. 
been adjudged, that their Nonclaim, upon a Fine levied by i Vent. 
a Diſſeiſor, ſhall not bind the Succeſſor after their Deceaſe, 
notwithſtanding Five Years paſs according to the 4 H. 7. for H. 7 e. 47 
it would have been of no Effect to have prohibited them to 
bar the Right of their Succeſſors by Conveyances made by 
themſelves, and to have left them Power by their Permiſſion, 
or Sufferance, and Nonclaim, to bar it. But Corporations, 
which have the intire Fee in them, and are not reſtrained by 
Statute from Alienation of their Lands, ſhall be bound by a 


Fine levied by a Stranger and Nonclaim for Five Years. 


II. With regard to the Eſtate whereof One of the Par- 
ties to the Fine ought to be ſeized, it is to be known, that 
every Tenant in Fee-ſimple, Fee-tail general, or Special, 
Tenant in Tail after Poſſibility of Iſſue extinct, by the 
Curteſy, in Dower, or any other Tenant of a Freehold, 
be it in Poſſeſſion, Reverſion, or Remainder, or whether «, C. 5. «. 
they are ſole ſeized, or hold in Jointenancy, Coparcenary, or 1“ Fach. 
in Common, may levy a Fine; and it is immaterial whether 
ſuch Eſtate be lawful or tortious, for a Diſſeiſor is equally 
able to levy a Fine, as he who is in by good Title. 


Alſo a Fine of Ceſtuique Truſt ſhall bar, and transfer * — 
Truſt, as it ſhould an Eſtate at Law, if it were on good 
Conſideration. But thoſe who are poſſeſſed of any Intereſt ; 


5 Co. 113. b. 


leſs than a Freehold, as Tenants for Years, Copyholders, 65: gr. 
Cc. cannot levy a Fine to bar, or prejudice Strangers; for a 
Fine levied by them, will only operate by way of Eſtoppel 
between the Parties thereto ; but all other Perſons, not Par. 


ties, 


656) 
ties, may ſhew that the Freehold Eſtate, and Seizin of the 
Land, was in another before, and at the Time of the Fine 


levied, and that Partes Finis nibil habuerunt Tempore leva- 
tionis Finis, and by this avoid the Fine. 


(Co.90.%, A Fine may be levied of a Right in futuro, or of a Po- 
© ſibility, and will be ſufficient to bar the Iflue in Tail, 


SECT. 


8. E C T. WIE 


Who may take by Fine. 


L L Perſons who may be Grantees, or take by other 
Conveyances, may be Conuſees, and take by Fine: 
as Infants, Perſons of full Age, Feme-coverts, Idiots, Lu- 
naticks, Corporations Sole, or Aggregate (for an Eſtate 
may be taken by Fine by Attorney), Spiritual, or Temporal, 
Men attainted of Treaſon, or Felony, Outlaws, c. or any 
Perſons, except thoſe who were formerly held to be civilly 
dead, as Monks and the like, 


( 58 ) 


$HC.T. IX. 


What Perkins, and what Rights, barred by 
Fines.. | 
Punx Perſons barred by Fines are either Parties, Pri- 

vies, or Strangers, and the Force and Effect of Fines 


in C baxrivg theſe depends upon the ſeveral Clauſes of the 
E. 2. and a 32. H. 8. 


9 Parties, are dis who are Parties to the Origipal Wiit, 4 


onen. or thoſe by whom, and to whom the Fine is levied, and theſe 
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are barred preſently, be they under any Impediments whatſo- 
ever, except in thoſe particular Caſes of Infancy and Co- 
verture, ſpecified in Section the Seventh, for Parties are 
expreſsly excluded from any Benefit, by the Exception and 


Savings in the 4 H. 7. 


privies in Blood inhaxitmble,, ov who claim as Heirs un- 
der the Eſtate of that, ue were: Parties to the Fine, are 
here only to be underſtood, whether they are Heirs by thc 
Common. Law, or. by Cuſtom, as Borough Engliſh, Ga- 
velkind, or the like, and Privies alſo include thoſe who 
claim in any other Right of Repreſentation, and Vendees, 
Deviſees, and all others who muſt make Title by the Per- 


© 19 Co. Read. ſons who levied the Fine; but if there be Father and Son, 


and the Father deſſeiſes the Son, and levies a Fine with 


Proclamations, and the Father dies within the Five Vears, 
11228 | 17 the 


69 


the Son is not barred, becauſe he claims in his own Right, 

and not in the Right of his Father, for Heres dicitur ab 
Hereditate, but thoſe who are Privy, and claim as Heirs 

by the ſame Title, as the Anceſtor who levies the Fine, are 

barred preſently, as the Iſſue in Tail upon a Fine levied by 

his Anceſtors ; for he.claims only as Heir by Force of the 9 .. 
Eſtate Tail, and ſhall therefore be barred, altho' beyond Sep, Ted 
Sea, within Age, under Coverture, ven compos, or in Pri- * 

ſon; for he is barred by the expreſs Words of the 4 H. 7. 

and 32 H. 8. and aided by no Exception, or Saving, and 

cannot by any Claim avoid the Fine of his Anceſtor. 


The Statutes, the 4 H. 7, and 38 H. 8. extend to FINS . e 
levied by Concluſion, and bind the Eſtate Tail, altho' Partes Step Louck- 
Finis nibil habuerunt, as if Tenant in Tail makes a Feoff. 
ment in Fee, or is diſſeiſed, and afterwards levies a Fine 
with Proclamations to a Stranger, the Iſſue in Tail are 
barred for ever; and it is to be obſerved, that the Statute 
32 H. 8. faith, «© All Fines levied of any Lands, Tene- Ante z7. 
« ments, or Hereditaments, in any-wiſe intailed to the 
«« Perſon, or Perſons ſo levying the ſame, or to any of his 
% Anceſtors, etc.” and the Land is intailed to the Perſon 
who levied the Fine, altho' he was not ſeized thereof at the 
Time, and in the 4 H. 7. the Saving is, To every Per- Ante 33. 4 
*« ſon, or Perſons not Party, nor Privy to the ſaid Fine, 

« their Exception, Quod Partes Finis nibil habuerunt,” and 

the Iſſue in Tail is Privy, for he claims as Heir and by 

Deſcent, and if when the Tenant in Tail hath nothing at 

the Time of the Fine levied, the Iſſue ſhall be barred by 

the ſaid Statutes, 4 Fortiori, when Tenant in Tail at the 

Time of the Fine levied, is ſeiſed of an Eſtate Tail, (be it 

in Poſſeſſion, Reverſion, or Remainder), which may in 

Truth, and not by Concluſion only, paſs by the ſald Fine, 

the Iſſue ſhall be barred by the ſaid Statutes. | 
H 2 PD 


f x Co. 85. b. 
9 Co. 140. b. 


Shep. Touch. 
24. 


t Shep. Touch. 
2 


*. CD. 30, 51. 
9 Co. 140. 
as H. 7. c. 20. 


Shep. Touch. 
25. 
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If the Huſband, and Wife have a Joint Eſtate in Tail, 
| and the Huſband alone levies. a Fine with Proclamations, 
the Eſtate Tail as to the Wife will have Continuance, if 
ſhe enters within Five Years after his Death, but the Right 
of the Iſſue in Tail will be barred by Force of the 32 H. 8. 


If Lands be given to the Grandfather, and his Wife in 
Special Tail, and the Grandfather dieth, and the Father 
diſſeiſes the Grandmother, and levies a Fine with. Proclama- 
tions, and then the Grandmother dies, and after the Father 
dies, in this Caſe. the Son is barred. So if Lands be in- 
tailed to a Woman for her Jointure within the Statute- 
11 H. 7. and while ſhe liveth, the Iſſue in Tail doth levy a Fine 
of the Land, by this the Iſſues inheritable ta the Eſtate 
Tail are barred for ever. So if Tenant in Tail die, and his 
Iſſue before his Entry (having a Freehold in Law only) 


doth levy a Fine with Proclamations, this ſhall. be a bar to 


his Iſſues, and to his collateral Heirs, and Brothers. of the 
Half Blood. So if Tenant in Tail has Four Daughters, 
and one of them levies a Fine in the Life of. the Father, this 


will be a Bar to her Iſſue for a Fourth Part of the Land; 
but in theſe Caſes, and ſuch like, where the Iſſue in Tail 


doth levy a Fine in the Life of the, Tenant in Tail, the Te- 
nant in Tail may after himſelf levy a Fine of the Land, and 
thereby bar his Iſſue, and the Conuſee alſo, to whom. his. 
Iſſue hath levied a. Fine; and therefore in all theſe Caſes it 


is ſuppoſed, that the Tenant in Tail doth die, and ſuffer the 


Right to deſcend to his Iſſue. 


A Double Fine'with a Grant, and Render is within the 
Statutes, and'will bar the Iſſue in Tail as well as a ſingle Fine, 


fo as the Grant, and Render be of the Land itfelf, and not 


of any Profit Apprendre out of the Land, and therefore if 
Huſband, and Wife, Tenants in Special Tail, levy a Fine with 


Proclamations, 


(6 ) f 
Proclamations, and the Conuſee grants, and renders the 
Land to them, and their Heirs, this Fine will bar the 
5 Iflue in Tail, * or if A. Tenant in Tail, and N. do by & Shep Touch, 
Fine acknowledge the Land to be the Right of a Stranger, E 
as that, etc. and then the Stranger that is the Conuſee doth 
Grant, and Render the Land again. to N.. for Life, or Years 
with Clauſe of Diſtreſs, etc. and then Grant, and Render the 
Reverſion to the Tenant in Tail, this is a good Fine, and 


will bar the Iflue in Tail, and paſs the Rent, and Reverſion 
to the Tenant in Tail. 


| Strangers are thoſe who are not Parties to the Fine, nor 1 plow. 363. 
Privies, and are either, 1. Such as have preſent Right, and =$bep.Toucti., 
no Impediment, and theſe are barred, if they make not their 
Claim within Five Years after the Proclamations, according 
to the Firſt Saving in the 4 H. 7. 


2. Such as have preſent Right but are under 3 of Ante 32. 
Infancy, etc. and theſe are barred, if they claim not within 


Five Years. after their Impediments removed, on to 
the Clauſe in Section the Sixth. 


3. Such as have no preſent, but only a future Right up- 
on Cauſe precedent ; and they are either with, or without 
Impediments: If with Impediments they are barred, unleſs 
they claim within Five Years. after. their Right doth accrue. 
If they have Impediments, then they are barred, unleſs they 
claim within Five Years after their. Impediments removed, 
And this is by. the Second Saving. 


4. Such as have neither preſent nor future Right, n. 
Time of levying the Fine by Reaſon of any Matter before 
the Fine, but-whoſe Right groweth either entirely after, 
or partly before, and partly after the Fine, and theſe are not 
barred at all by the Fine, but they may make air Claim. 
when they will. 
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With regard to thoſe who have preſent Right, as if 
2 Diſſeiſor levies a Fine with Proclamations of the Land, 
whereof the Diſſeiſin was, the Diſſeiſee muſt make his Claim 
within Five Years after the Proclamations had, unleſs un- 
der Impediments, and if he happens to die within the Five 
Years, his Heirs ſhall not have Five Years more, but only fo 
much more as will make up the Time incurred in his Fa- 
ther, or other Anceſtors Time Five Years; and * albeit he be 
an Infant at the Time of his Anceſtor” 8 Death, yet he fall 
have no longer Time. 


So if Tenant 3 in Tail be diſſeiſed, and the Diſſeiſor levies 
a Fine with Proclamations, and Five Years paſs, and after- 
ward the Tenant in Tail dies, there the Iſſue in Tail is 
barred, for there after the Fine levied the Tenant in Tail 
himſelf had preſent Right, ſo that the Iſſue in Tail was not 
the Firſt to whom the Right did accrue, and deſcend after the 
Fine levied. But if Tenant in Tail makes a Feoffment in 
Fee, and the Feoffee levies a Fine with Proclamations, the 
Iſſue in Tail, after the Death of his Father, ſhall have Five 
Years by the Second Saving. And in the fame Manner all 
others, who fall under the Third Deſcription of thoſe who 
have only a fature Right upon Cauſe precedent, as thoſe in 
Reverſion, or Remainder upon Eſtates for Life, or in Tail, 
they ſhall have Five Years to purſue their Rights, after the 
Detertuination of thoſe Eſtates, before they ſhall be barred 
by the Fine, either of the Tenants themſelves, their Feof- 
fees, or Diſſeiſors. 


If a Mortgagee is diſſeiſed, and a Fine is levied i the 
Diſſeiſor, and Five Years paſs.after the Proclamations, and 
afterwards the Mortgagor pays, or tenders the Money, he 
ſhall have Five Years after his Payment, or Tender, for his 

| Title 
3 


e | 
Title firſt acerued to him, after the Proclamations by the 
Payment, or Tender, upon Cauſe, or Matter before the Pro- 
elamations, viz. By the Condition made before the Fine. 
+ Allo, if the Huſband levies a Fine of Land whereof his Wife "Plow. 373 
is dowable, ſhe ſhall have Five Years after his Death to 11 co. 5. 
make her Claim, and will not be bound by Five Years after . . 
the Fine. 2 Co. 93. 4. | 


4. Where the Right accrues after the Fine, but not upon 
Matter, or Cauſe before the Fine, as if the Tenant ceſſes - ptow. 373. 
One Year, Part of which was before the Fine, and Procla- $2.0 
mations paſled, and another Year which ends after the 
Proclamations,. theſe TWO Years are but One: Cauſe, or 
Matter, which gives. the Ceſſavit, and not Two Matters, 
and therefore the Lord ſhall have his Ceſſavit 20 Years. 
after the. Proclamations; and ſhall not be bound to Five 
Years;. for the Purview was not againſt the Lord in ſuch: 
Caſe, becauſe he had no Right to the Land at the Time of 
the Fine, nar was his Title to the Land then in ee, altho' the 
Ceſſer aommeneced- before the Fine. levied, but his Title 
ſhall be. ſaid} to. accrue; wholly: after the Fine, via. At the 
End of the 'E'wo: Years, for which Cauſe the Lord is at 
Large, and. not bound to Five: Vears to bring his Cæſſavit. 


Strangers under Impediments at the Time of the Fine e. Touch. 
levied;. and Proclamations, having any preſent Intereſt, or 

Right ſhall have Five Years after their Impediments re- 

moved to make their Claim, etc: and therefore an Infant 

regularly ſhall have Time for Five Vears, after his full 

Age, to make his. Claim, etc. albeit he be in his Mother's. 
Mom ati the: Time of the Fine levied. 


* 


Thoſe 


Plow. 375. 
Shep. Touch. 
Flo 


Plow. 366. 
Shep. Touch. 
3 1. 


forever, becauſe there are voluntary Acts; but by the Opi- 
nion of Saungers and Brown, where the Stranger is im- 


Plow. 475. 
32. 
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Thoſe who are not under Impediments at the Time of 
the Fine levied, but become ſo againſt their will after the 
Fine levied, and before the laſt Proclamation, and continue 
in tha: State at the Time of the laſt Proclamation, ſhall 
not be bound to Five Years after the laſt Proclamation, but 
thall have Five Years next after their Impediments removed. 


If a Stranger having preſent Right, after the Fine, 
and Proclamations, goes beyond Sea, and there continues 
Five Years, or being a Feme Sole, takes a Huſband who ne- 
glects to make Claim within Five Years, ſhe ſhall be barred 


priſoned, or becomes non ſanæ memoriæ after the Fine, and 
Proclamations, and ſo continues till the Five Vears are ex- 
pired, he ſnall not be bound; for theſe are involuntary Acts, 
and againſt the Will of the Party. Sed Quære. 


I One has divers Defects, or Impediments, as if a Wo- 
man who has preſent Right, or when the future Right falls, 


is Covert, and within Age, and not of whole Mind, and 


in Priſon, and One, or more of the Impediments are re- 
moved, the Five Years appointed to her by the Statute ſhall 
not commence until the laſt Defect, or Impediment is re- 
moved, and when ſhe is once void of all Impediments, 
then the Five Years ſhall commence, and if the Perfon 
whoſe Defects, and Impediments are Once after the Pro- 
clamations made wholly removed, falls into the like again, 
and continues ſo all the Five Years, or dies within the Five 
Years, his Heir within Age, the Five Years before com- 
menced ſhall proceed, and Nonclaim within the ſame Five 
Years, ſhall bind the Party, and his Heirs, as well as if he 
had been void of all Impediments during the whole Five 

Years, 


(65) 

Years; And ſo it ſeems in all Caſes both of preſent, and future 
Rights, that where the Five Years firſt commence in the 
Life of the Anceſtor, and he dies before they are all expired, 
the Heir ſhall be barred, unleſs he makes his Claim, etc. 
during the Reſidue of thoſe Five Years, even tho' he is 
under Impediments at the Time of the Death of his An- 
ceſtor. 


Sir Edward Coke in his Second Inſtitute, commenting on fut. 315. 
this Statute of 4 H. 7. reports a Caſe, in which Thomas 
Cotton was Tenant in Tail of the Moiety of certain Lands, 
and of the other Moiety he was Tenant for Life, Remainder 
to William Cotton his eldeſt Son in Tail. William Cotton 
went beyond Sea to Antwerp, and afterwards Thomas Cotton 
in the 19 E/. levied a Fine with Proclamations, and within: 
the Year William Cotton died at Antwerp, and never came 
into England. William his Son, being within Age, entered 
in the 31 of El. And it was adjudged, That for the 
Moiety whereof Thomas Cotton was Tenant in Tail, William 
the Son of William was barred by this Act of the 4 H. 7. 

But for the Moiety of William the Father, the Entry of 

his Son Villiam was lawful. And then he goes on to ſtate | 4 
as the Reaſons of the Determination, that altho' William the | I 
gon could not take Advantage of the Clauſe, that gave Be- 

nefit to him that is beyond Sea, and his Heirs to enter, 

or take his Action within Five Years after they be within 

this Land, becauſe in this Caſe, William the Father, after 

the Fine levied, never was in the Land; yet for that Perſons 

out of the Realm at the Time of the Fine levied amongſt 

others having a preſent Right, are excepted out of the Body 

of the Act which worketh the Bar; therefore he that is be- 

yond Sea at the Time of the Fine levied, and never returns, 

is within the Exception out of the Body of the Act, and his 


I Heirs 


by 4 Co. 125- b. 


b x Leon, 215. 


213. 
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Heirs may enter, or take their Action at any Time; but 
in caſe he doth return, he and his Heirs muſt enter, or take 
his Action within Five Years after his Return; and then 
Sir Edward Coke goes on to ſay, So it is of an Infant not 
being Party to the Fine, and having a preſent Right, if he 
dieth during his Infancy, his Heir may enter, or take his 
Action at any Time; and ſo it is of a Perſon that is 2 
compos by the Act of God, if he dies while he is 2 comps, 
or a Man in Priſon, which is by Act in Law, if he dies in 
Priſon, or a Feme- covert, which is by her own Act, if ſhe 
dies while ſhe is Covert, being no Parties to the Fine, for all 
theſe are within the Reaſon of the Caſe adjudged of him that 
is out of the Realm, and never returned. And the ſame 
Doctrine is laid down by Sir Edward Coke in his * Report 
of Beverley's. Caſe in the 1ſt of Fac. I.; but in Cotror's 
Caſe, as reported by Leonard, altho the Adjudication is 
the ſame as is ſtated by Sir Edward Coke, yet Drue Serjeant 
who argued for William Cotton, admits, that by the bare 
Letter of the Act, William Cotton had no Remedy, becauſe 
his Father never returned to England; and then he goes on to 
infiſt that William Cotton ought to have. Five Years to make 
his Claim by the Equity of the Statute :- And Anderſan 
Chief Juſtice is reported to have delivered as his Opinion; 
«© That altho' Villiam the Father did not return, yet if Vil- 
iam the Son makes not his Claim within Five Years next 
« after the Death of his Father, being of full Age, and with- 
© out Impediments, he ſhall be barred, but if the Anceſtor dies 
« under any of the Impediments mentioned in the Statute, and 
& his Heir is within Age, or hath other Impediment, he is 
not bound to make his Claim till Five Years after his Im- 
% pediment is removed.” If we confider merely the Point 
adjudged, and neceſſary to be decided in this Caſe, it is no 
more than this, That the Heir is not barred by the Statute 

| immediately 


(n 
immediately upon the Death of his Anceſtor, whoſe Diſ- 
ability is never removed, but may make his Claim after- 
wards : But whether at.any indefinite Period of Time, ac- 
cording to the Opinion of Sir Edward Coke, or whether 
within Five Years next after the Death of his Anceſtor, 
the Heir himſelf being free from Diſabilities, ſeems to be a 
Matter of ſome Doubt. In order to ſupport the Opinion of 
Sir Edward Coke, the Conſtruction of the Statute appears 
to me to be this, That Perſons under the Diſabilities men- 
tioned in the Second Section, being excepted out of the Bo- 
dy of the Act, would never have been barred either with 
Reſpect to themſelves or their Heirs, for Neglect in 
not proſecuting their Rights within any fixed Period of 
Time, unleſs they had been bound by the Sixth Section to 
make their Claim within Five Years after their Diſabilities 
removed, and that the Word Heirs in that Section muſt be 
confined to the Caſe of the Anceſtors' Diſability being re- 
moved in his Life-time, and Part of the Five Years begun 
to run before his Death, that then the Heir ſhall be barred, 
unleſs he makes his Claim before the Remainder of the 
Five Years is run out, but that there is no Proviſion what- 
ever for the Caſe of the Heir whoſe Anceſtors' Diſability is 
never removed, and that therefore the Heir muſt be imme- 
diately barred forever on the Death of his Anceſtor, or elſe 
that he, and his Heirs in infnitum (hall be at Liberty to make 
their Claim when they will; and that to avoid making fo 
harſh a Conſtruction of the Act, as to bar the Heir in ſuch a 
Caſe, who is guilty of no Laches, or Neglect whatſoever» 
without giving him any Opportunity at all to make his 
Claim, he is to be conſidered in the ſame Situation, as if the 
Statute of the 4 H. 7. had never been made. In order to 
ſupport the Opinion of Anderſon, the Conſtruftion muſt 
be either, That the Word Heirs in the Sixth Section does. 


I 2 expreſsly 
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expreſsly extend, or by an equitable Conſtruction is to be 
taken to extend to the Caſe of the Heir, whoſe Anceſtor 
dies under a Diſability, and that the Heir in ſuch Caſe, 
if himſelf under no Diſability, will have Five Years after 
the Death of his Anceſtor, and no longer, to avoid the 
Fine, or if himſelf under any Diſability at the Time of his 
Anceſtors” Death, that then he will have Five Years after 
his own Diſability removed. 


As J have not met with any other judicial Determination, in 
* which this Point has come in Queſtion , and as from the Dif- 
ference of Opinion between Sir Edward Coke, and Anderſon, 
it ſeems to remain a Doubt; I have endeavoured merely to 
ſtate what appears to me to be the Grounds of Argument on 
both Sides, fubmitting them to the better Judgment of my 
Readers, without preſuming to intimate any IE either 
on the one Side, or the other. 


a If he who has Right neglects to make his Entry or Claim 


Plow. 3 


Shep. 1 ben. within Five Years after the Fine, and Proclamations, now he 
— is barred, but if the Eſtate, which paſſed by the Fine is 


.+ I am informed that this Point was lately argued before the Judges on the Cheſter 
Circuit, and is not yet determined. 


In Cro. Car. 200. there is a ſhort imperfe& Note of a Caſe between Hulm and Heylock, 
in which, by what I collect from the Book, the Facts muſt have been theſe; John Metcalf 
deviſes Lands to Job Gallant an Infant in Fee, and dies, Henry Metcalf, enters and levies 
a Fine thereof with Proclamations, 16 Fec. I. in the Life of John Gallant, who after 
dies w.thin Age, leaving the Wife of the Defendant Heyleck, his Heir, and Five Years 
paſs aſter the Infant's Death without any Claim made by Heyloch, or his Wife: And now 
at a Trial at Bar in Ejectment, 16 Car. II. the Court delivered for Law to the Jury, © that 
the Fine and Nonclaim ſhould bar the Huſband, who ſuffered the Five Years to paſs, and 
« allclaiming under him, and the Wife herſelf, during the Coverture; but that fhe ſhould 
« have a new Five Years after the Death of her Huſband.” The Opinion of the Court as 
here ſtated agrees with that of Anderſon above mentioned, but the Caſe ſeems. to have 
been determined without Argument, or Conſideration, and therefore Q How far it is 
to berclicd on as an Autbority ? 


- 


afterwards 
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afterwards defeated, his Right is reſtored again; as if a 
Diſſeiſor, Abator, or the like makes a Feoffment in Fee 
upon Condition, and the Feoffee levies a Fine with Procla- 
mations, and Five Years paſs, now the Diſſeiſee, or Heir, 
. js barred, but if after the Feoffor enters for the Condition 


broken, the Right of the Diſſeiſee, or Heir is revived, and 
he may enter, or bring his Aſſize when he will. 


2. What Rights are barred by Fines. And here it is firſt 
to be obſerved, 4 That no Fine ſhall bar any Eſtate in Poſ- 4, co. 706. a. 
ſeſſion, Reverſion, or Remainder, that is not deveſted, and 39. Tech. 


put to a Right; for he who has the Eſtate, or Intereſt in *5,, fu. 
him, cannot be put to his Action, Entry, or Claim, be- <-—x og 
cauſe he has that which his Action, Entry, or Claim, would 
give him ; and therefore if One levies a Fine of my Land 
whilſt I am in Poſſeſſion of it, this Fine will not hurt me, 
but I may ſhew that I was ſeized before, and at the Time of 

the Fine levied ; and that Partes Finis nihil habuerunt tem- 


pore levationis Fints, and by this avoid it. 


If I purchaſe Land of A., and after perceiving my Title * "I Touch, 

| defeaſible, and that a Stranger hath the Right of the Land, 3 Co. 79. a- 4 

I levy a Fine to, or take a Fine from another with Procla- B. 2. P. a8. 
mations, with Intent, and of Purpoſe to bar him that 
hath Right, and he ſuffereth Five Vears to paſs, and does 
not make his Claim, etc. hereby he is barred of his Right 
for ever, and in this, and the like Caſe; there is no Relief to a Att. 64. 
be had in Equity. 


f Tenants by Statute Merchant, Staple, Elegit, Execu- *5 3 
tors who have Lands, till Debts, and Legacies are paid, and Shep. Touch, 
every other ſuch Intereſt, and he who has but a bare Right, Plowd. 374. 
{hall be barred by a Fine levied by the Tertenant, and are 
within the 4 H. 7. and ſo are Copyholders ; for if a Copy- 88 — 


holder ** 
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1 


holder be ouſted, and the. Lord diſſeiſed, and the Diſſeiſor 


levies a Fine with Proclamations, and Five Years paſs, 
the Lord, and the Copyholder are both barred. 


co. 105. b. A Diſtinction was formerly made between a Leaſe for Life, 


Plow, 374 and a Leaſe forYears, or other Intereſt leſs than Freehold, for it 


was held in the latter Caſe, that he in Reverſion, or Remainder 
was bound to purſue his Action within Five Years after the 
Fane levied, and Proclamations paſled, or elſe that he ſhould 
be barred as well as the Termor, becauſe ſuch Reverſioner, or 
Remainder Man expectant upon a Term for Years might 
immediately have an Aſſize, or other Real Action, to recover 
the Freehold of the Land, and ſo was within the firſt Sav- 
ing of the 4 H. 7.: Whereas he in Reverſion, or Remainder 
upon an Eſtate of Freehold ſhould have Five Years to make 
Claim after the Death of the Tenant for Life by the Second 
8 21er. 32. Saving, but this Diſtinction has ſince been overruled, * and 
it has been adjudged, that there 1s no Difference as to this 
Point between a Leſſee for Life, or for Years, but that the 
Reverſioner, or Remainder Man ſhall in neither Caſe be 
barred, till Five Years aiter the Determination of the par- 
ticular Eſtate. 


2 5. * A Leaſe for Years was made, and before Entry of the 
| Leſſee, the Leſſor levied a Fine with Proclamations, and 
Five Years paſſed without Entry, or Claim made by the 
Leſſee, and it was adjudged, that he was barred by the 

4 H. 7. 
41 Mod. 21 ¾ Upon a Trial at Bar the Court delivered for Law to the 


Jury, that if there be Tenant by Elegit of certain Lands, 
and a Fine is levied of thoſe Lands, and Five Years with 


Nonclaim pals, the Intereſt of the Tenant by Elegit is 
| bound, 
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bound, according to Saffyn's Caſe, otherwiſe, if the Land 
had not been actually extended; alſo if an Inquiſition upon 
an Elegit be found, the Party before Entry has the Poſſeſſion, 
and a Fine with Nonclaim will bar his Right, 


= A Man deſtroys a contingent Remainder by levying a L= Ray. 314. 


Fine, afterwards the Fine is annulled by Act of Parliament, 
and it was held, that the contingent Remainder was re- 
vived ; but that if the Fine had been reverſed for Error it 
had been otherwiſe. of AF 


If a Fine is levied with Proclamations of Lands in an- « ; La. ray, 


cient Demeſne, the Lord is not barred by not bringing his, Nix. 8 


Writ of Deceit within Five Vears, but he may bring it 
afterwards either againſt the Conuſor, or Conuſee, or their 
Heirs. 


»A Fine, and Nonclaim bars all Truſts, and Equity, o cha. co. 
where the Equity charges the Land, but where it charges; Silk 68. 
the Perſon in reſpect of the Lands, it will not bar, alſo an 
Equity, or Truſt created by a Fine, ſhall never be barred 


by the ſame Fine. 


A Fine levied, by a Mortgagee in Poſſeſſion, ' and Five Vern. 133- | 


Years Nonclaim, will not bar the Mortgagor of his Equity: 
of Redemption.. 


Lands were deviſed' by Truſtees for Payment of Debts, «x vera. 368 


and then to A. and his Heirs, A. being an Infant, S. en- . 
ters, and levies a Fine with Proclamations, and Five Years 
paſs, during. the Nonage of A., who, as ſoon as he comes to 
his full Age brings an Ejectment, but is barred at Law, be- 
cauſe the Truſtees, , who had the legal Eſtate, and were of 


full Age, ought to have entered; however upon a Bill in 
3 Chancery, 


T2 Vent. 22, 
I Lev. 272. 


Co. Lit. 298. 
A. 
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Chancery, it was decreed, that A. ſhould recover the Poſ- 
ſeſſion, and meſne Profits, the Court declaring the Fine, and 
Nonclaim ſhould not run upon the Truſt in the Infant's 
Minority, nor he ſuffer for the Laches of his Truſtees, 


If a Man mortgages his Land, and ſtill continues in 
Poſſeſſion, and pays the Intereſt, and levies a Fine with 
Proclamations, and Five Years paſs, without — yet the 
Mortgages is not barred. 8 


If a Diſſeiſor makes a Leaſe for Life, and afterwards 
levies a Fine of the Reverſion with Proclamations, and Five 
Years paſs, ſo as the Diſſeiſee is barred for the Reverſion, 
he ſhall not enter upon the Tenant for Life. 


If A. is ſeized in Fee of Lands in Truſt for B., and C. enters 
upon, and diſſeiſes him, and then levies a Fine with Proclama- 
tions, and Five Years paſs, this will bar as well B. the Cęſtuique 
Truſt, as 4. the Truſtee, becauſe the Title of C. is adverſe 
to them both ; but if C. had come to the Land by Title de. 
rived under A. the Truſtee, then there are Two Caſes, 
in which the Fine, and Nonclaim would not be any bar to 
B., but the Land would ſtill remain ſubject to the ſame 
Truſt in the Hands of C. as it was ſubject to in the Hands 


of A. the Truſtee; as Furſt, if a Fine is levied from A. to 


C. without any Conſideration, there, ſince A. was under a 
Truſt, his Conveyance to C. will be under the ſame Truft. 
Secondly, if A. levies a Fine to C. for a valuable Conſidera. 
tion, C. having Notice of the Truſt at the Time of his Pur- 
chaſe, or if C. himſelf after his Purchaſe levies a Fine, in 
order to ſtrengthen his own Eſtate, yet ſuch Fine, and 


Nonclaim is no Bar, becauſe C. having purchaſed with Notice 


of the Truſt, notwithſtanding any Conſideration paid by 
him, will be but a Truſtee for B., and fo the Eſtate not 


being diſplaced, the Fine cannot bar; for wherever a Per- 


7 ſon 


(272 
ſon is charged as claiming under a Truſtee, he muſt either 
ſet up an oppoſite Title, or elſe, if he claims under the Tru. 
ſtee, he muſt ſhew that he is a Purchaſer bond fide for a 
valuable Conſideration, and deny Notice of the Truſt, other- 
wiſe his Fine, and Nonclaim will be no Bar. 


Where a Truſtee ſells to One, who has no Notice of . 1 vern. 60: 


the Truſt, and a Fine 1s levied with Proclamations, and five 
' Years paſs, and the Truſtee afterwards, for valuable Con- 
ſideration really paid, purchaſes the Lands again of the 
Vendee, the Truſtee notwithſtanding the Fine, Proclama- 
tions, and Nonclaim, ſhall ſtand ſeized in Truſt as at firſt, 
as if the Land had never been ſold, nor any Fine levied. 


If Ceftui gue Truft in Tail levies a Fine, it will have the 
ſame Operation to bar the Iſſue in Tail, as if the Fine had 


been levied of a legal Eſtate, and it has been ſaid that ſuch even, 226. 


à Fine with Proclamations, and Five Years Nonclaim, will 
bar a Remainder ot a Truſt Eſtate, 


K SECT. 


. 
Who are reſtrained from levying Fines. 


Trovon I have already mentioned, in a foregoing 
Section, thoſe Perſons who ought not to levy Fines, 
by Reaſon of general Diſabilities, ariſing either from natural 
Imbecility, or legal Incapacity, ſuch as Infancy, Ideocy, 
Attainder, and the like, yet as there are ſome others, who 

do not properly fall under either of thoſe Claſſes, being on- 

iy reſtrained from levying Fines, amongſt other Modes of 

| Conveyance, by particular Statutes, and in particular Caſes, 

it will be proper here to take Notice of them; and, firſt, 

7251 CLE They who are ſeized in Right of their Churches, as Arch- 
73 El. e. 20. biſhops, Biſhops, Deans, and Chapters, Parſons, and the 
brane hke, cannot levy a Fine to the Prejudice of their Succeſſors. 


32 H. 1. . 23. Alſo, he who has an Eſtate of Freehold, or Inheritance, 
in the Right of his Wife in any Manors, Lands, etc. ought 
not to levy a Fine thereof without her, and if he does, it 
will make no Diſcontinuance, nor be prejudicial to the Wife, 
or her Heirs, or to ſuch as are intitled to the ſame after her 
Death, but ſhe, or her Heirs, and fuch other who ſhall be 
intitled, after her Deceaſe, may enter according to their 
Rights, and Titles heren 


A H. 3. c. 20 So he, who has an Eſtate Tail by the King's Gift, or Pro- 

Ante 40. bY 0 FA . 
viſion, ought not to levy a Fine thereof, and if he does, it 
will be void as againſt the Iſſue in Tail, and the King. 


80 
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So he, who has an Eſtate of Lands that are prohibited 3211.4. c. 36. £3 


to be ſold by Act of Parliament, ought not to levy a Fine 
of ſuch Land. 


Alſo, any Woman who has an Eſtate in Dower, for Life, 11 11 5. c. 20. 


or in Tail, jointly with her Huſband, or only to herſelf, or 
to her Uſe in any Manors, Lands, etc. of the Inheritance, 
or Purchaſe of her Huſband, or given to the Huſband, and 
Wife in Tail, or for Life, by any of the Anceſtors of the faid 
Huſband, or by any Perſon ſeized to the Uſe of the ſaid 
Huſband, or of his Anceſtors, may not, either being Sole, 
or with any after-taken Huſband, levy a Fine of ſuch Ma- 
nors, Lands, etc.; for if ſhe grants a greater Eſtate thereof 
than for her own Life, this worketh a preſent Forfeiture, 
and the Perſon next intitled may enter immediately, and if 
ſuch Fine is levied by her when ſole, ſhe is barred forever, 
but if the fame is levied by her with an after-taken Huſband, 
it works a Forfeiture only during his Life, and after his 
Death ſhe may re-enter, and enjoy according to her former 
Eſtate ; but if the Party next intitled will 3 Join with her 
in OG ſuch Fine, then it will be good. 


K 2 SECT. 


* ; Bur. 1897. 


d 2 Ld. Ray. 
75. 


t x Vent. 42. 
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to him, and a Fine with Proclamations had been levied, but 


8 ECT. II. 
How Fines may be avoided. 


COME now to ſhew, laſtly, how Fines may be avoided; 
and this may be by ſeveral different Ways; as firſt, By 
Entry, Claim, or Action; 2. By Pla; 3. For Deceit, or 


Fraud; 4. By Writ of Error; and 5thly, In ſome Caſes 
oo” Motion. 


And J. How Fines may be avoided by Entry, Claim, or 
Action. Within what Time the feveral Perſons who have 
Right may avoid Fines by Entry, Claim, Ge. has been ſuf- 
ficiently explained in Sect. 9.; only it is to be remembered, 


That no Claim, or Entry ſhall be fufficient to avoid any 


Fine levied with Proclamations, unleſs an Action be com- 
menced thereupon, and profecuted with Effect within a 
Year after making it. 


There muſt be an actual Entry to avoid a Fine, and the 
Demiſe cannot be carried back beyond the actual Entry. 
In all other Caſes the Confeſſion of Leaſe, Entry, and 
Ouſter is ſufficient, and ſo it is now ſettled, that it is ſuffi- 


cient for an Ejectment brought upon a Condition broken 
* and this ſeems to have been the Law ever ſince the Time 


of Lord Chief Juſtice Hale. 


Where the Plaintiff's Title was by a Remainder limited 


. he 


1 


he within five Years after his Title accrued, ſent two Perſons 
to deliver Declarations in Ejectment on the Land, the Court 
reſolved, that this was no Entry, or Claim to avoid the Fine, 
he having given no expreſs Authority to that Purpoſe, and 
that the Confeſſion of Leaſe, Entry, and Ouſter, by the De- 
fendant, ſhould not prejudice him in this Reſpect. 


If a Man has only a Right of Action, and his Entry is 
taken away, there a Claim, or actual Entry, on the Land 
will not preſerve his Right, or avoid the Fine, becauſe 
though he has a Right to the Land, yet fince he has not 
purſued it in the Manner the Law has preſcribed, it is as 
ineffectual as if he had been quiet. 


+ A Man who has a Right of Entry may impower another « yqoor, 450 
to enter for him, and fuch Entry is ſufficient to avoid a 
Fine; for what another does by my Command, or Direction, | 
is to be looked upon as my own Act: But where a Man . po .s. 
enters in my Name without my Direction, this does not I. . 
avoid the Fine, or preſerve my Right, unleſs I agree to, and 
approve of the Entry within five Years. | 


'A Guardian by Nurtare, 0 or in Soenge, may enter in the * 8 
Name of an Infant, who has a Right of Entry, and that 33. 
ſhall veſt the Eſtate m the Infant, without any Command 
precedent, or Aſſent ſubſequent, for there is Privity betwixt 
them. And he in Reverſion expectant upon an Eſtate for 
Life, or Years, or the Lord of a Tenant by Copy, &c. may 
well enter in the Name of. the Tenant for Life, Leſſee for 
Years, or Copyholder, and in his own Right to ſave as 
well his own Freehold, and Inheritance, as the ſaid parti- 

_ cular Intereſts, for they are Privies in Eſtate, and as the En- 
tries of thoſe particular Tenants ſhall avail the Lord, and Leſ- 
for in ſuch Caſes, fo the Entry of the Leſſor, or Lord, in 


6 the 
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the Names of the particular Tenants, ſhall avail them for 
the Privity of their Eſtates, and for the Preſervation of 
their ſeveral Rights, without any Requeſt precedent, or 
Aſſent n, 


x Chan. Caſ. 


_— An Entry on the Land by a Ceftui que Truſt is no ſuf. 
ficient Claim to avoid a Fine, but it muſt be by Subpana on 
a Bill filed in Equity. | 


_— By Plea. As if neither the Conuſor nor Conuſee 
Dyer 299, 297+ are ſeized of any Eſtate of Freehold, or Inheritance, in the 
1. 7. Lands, or Tenements whereof the Fine is levied, any 
Stranger may avoid the Fine by pleading that Partes Fini 
nibil habuerunt Tempore levationis Finis, but that he himſelf, 
or ſome other, whoſe Eſtate he hath, was ſeized at the Time 
of the Fine levied ; yet this laſt Matter, tho' neceſſary to be 
4z1uft. 523 pleaded, is not traverſable, but if it be found, that the 
Parties to the Fine had nothing, the Fine ſhall be avoided, 
although the Special Matter of the Seizin of himſelf, or of 
a Stranger, at the Time of the Fine levied, be not found. 


oY 


* m_ 24 k None can have this Pleas who is Party, or Privy. 
7. 
2F.N. — 1 one in my Name levies a Fine of my Land, I ma 


Shep. Touch. ' confeſs, and avoid this Fine by Pleading, that there are Two 
7 Co. Read. 9. of my Name, one of D., and another of S., and that he of 
D. levied the Fine, and not I, who am of S. 


A Deceit or Fraud. = Fines may be avoided, 


where they are obtained by Fraud, Covin, or Deceit, though 
there be no Error in the Proceſs, and this may be done ei- 


ther by Writ of Diſceit, or Averment, ſetting forth the 
Fraud, or Covin. 


d b " Where a Leſſee for Years, or at Will, or Tenant by 
Copy of Court Roll, makes a Feoffment by Aflent and 


2 Covin 


1 
Covin that a Fine may be levied, this Fine ſhall not bar 
thoſe who have the Freehold, and Inheritance. 


If a Fine be levied to ſecret Uſes to deceive a Purchaſer, 3 Co. 30. a, 
an Averment of Fraud may be taken againſt it by the 27 El. 27 El. e.. 
ſo if a Fine be levied upon an Uſurious Contract, it may be 
avoided by Averment by the 13 El. c. 8. | 


If Tenant in Ancient Demeſne levies a Fine at the 74 Inf. 275 
Common Law, the Lord of ancient Demeſne ſhall have a 3 
Writ of Diſceit even Twenty Years afterwards, and ſhall 
annul the Fine, and ſhall reſtore hinſfelf to his Seigniory, 
and his Tenant againſt his own Fine to the Land again in 
his former Eſtate ; but the Parties to ſuch Fine ſhall be 
fined, and impriſoned pro deceptione Curie. 


Although the Court of Chancery has a Power to relieve «eq. cat Sr 
as much againſt a Fine obtained by Fraud, or Practice, as 1 V.. 83. 
againſt any other Conveyance, yet that Court cannot ſet | 
aſide a Fine ſo obtained, nor have they ever ſent the Plain- 
tiff to the Common Pleas to ſet it aſide, but they conſider 
the Perſon obtaining the Eſtate even by Fine as a Truſtee, 
and will Decree him to reconvey on the general Ground of 
laying hold of the ill Conſcience of the Party, to make him 
do what is neceſſary to reſtore Matters as before. But for 
any Error in the Fine, or Irregularity, or ill Practice in the 
Commiſſioners, it is a Matter cogniſable in the Court 
where the Fine was levied, and for which that Court may 


vacate the Fine. 


IV. By Writ of Error. Which muſt be brought within 
Twenty Years after the Fine levied. | | 


10 & n W. 2. 
e. 16. 
Ante 45. 


None 


r Rolls Abr. 


47. 
yer 90. As 


: 1 Rolls Abr. 
257. 
Dyer, 39. b. 
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None ſhall have a Writ of Error unleſs he be Party, or 
Privy to the Judgment, and the Writ ought to be brought 
by him, who would have had the Thing whereof the erro- 
neous Judgment was given, if no ſuch Judgment had 


been, but if there be ſeveral Parties to an erroneous Fine, 
they ſhall all join with the Party who is to enjoy the Land 


for Conformity. 


Nothing can be aſſigned for Error, that contradicts the 


Record, and therefore in a Writ of Error to reverſe a Fine, 


it cannot be aſſigned for Error that the Conuſor died before 
the Teſte of the Dedimus Poteſtatem, for that is directly 


contrary to the Record of the Conuſans taken by the Com- 


tx Co. 38. b. | | 
have the like Conſtruction as any other Conveyance be- 
tween Party, and Party; and the Error to make a Fine 
voidable muſt be notorious, becauſe the Act is done by Con- 


AShep. Touch. 


25. 


x x Rolls Abr. 
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F. N. B. 45. 
Dyer, 89. b. 
274 Pl. 44 


miſſioners; but it may be aſſigned for Error, that after the 
Conuſans taken by the Commiſſioners, and before it was 
certified, the Conuſor died; for this is conſiſtent with the 
Record. 


t The Conuſans of a Fine, and a Grant, and Render ſhall 


fent, and it is a Rule in Law, that Conſenſus tollit errorem. 


*If a Writ of Error is brought in the King's Bench upon 
any Judgment except a Fine, the Record itſelf, and not a 
Copy only, is removed there, but in a Writ of Error upon 
a Fine levied in the Common Pleas, the Tranſcript only is 
removed into the King's Bench, and upon the Tranſcript of 
the Note of the Fine, Errors ſhall be aſſigned, for there is 
no Chiregrapher to ingroſs it in the King's Bench: But if 
it appears to that Court, that the Fine ought to be reverſed, 


then a Certiorari goes to the Chirographer to certify the very 


Note of the Fine, and when it comes up it is actually can- 
celled; 


6 


celled ; or a Writ may be ſent to the Treaſurer, and Cham- 
berlains of the Exchequer to take the Fine off the File. 


* The Uſe is to direct a Writ of Error to the Chief Juſtice *5 02: 39- b. 
of the Common Pleas, another to the Cuſtos Brevium to 
certify Tranſcript” Pedis Finis, and another to the Chiro- 
grapher to certify Tranſcriptum Note Finis. 


»The Court will not reverſe a Fine without a Scire ſacias ; 3 149, 
returned againſt the Tertenants, for the Conuſees are but i 
nominal Perſons, 


Errors in Fines may be amended after the Trans of 5 Co. 43, 444 
the Fine is removed by Writ of Error. 


i Though a Tua only is removed into the Kings . 
Bench, yet where the Fine was affirmed, a Writ of Error 
Coram vobis re/ident' hath been allowed to lie there. 


The Conuſor ſhall not aſſign Error in the Grant, and * 5 Co. 33. b. 
Render by which he himſelf took an Eſtate, no more than 

the Conuſee ſhall do in the Conuſans, for that is to defeat 

the Eftate, that by the Fine is given to hin. 


If there be no Original Writ, the Fine is voidable by *: lad. 37s, 

Writ of Error, as alſo where there is an Original Writ, and * 

the Fine is levied as well of that which is contained in the 

Writ, as of ſome other Thing that is not contained in it, asif 

the Writ of Covenant be of the Manor of D. and the Fine 

is of the Manor of D. and likewiſe of the Manor of S. it ig. 
voidable by Writ of Error for the Manor of S. Alſo a, 

Fine is voidable by Writ if Error, if levied ele x to a 

Perſon not named in the Writ of Covenant, ca EOS 


L If 


| 


'Y 
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' 


t Dyer 182. b. 
"$16. a. 


h 1 Rolls Abr. 
7853, 789. 


11 Rolls 
Abr 775. 
F. N. B. 222, 


11 Co. 76. b. 


Shep. Touch. 
35˙ 


k 1 Ld. Ray. 
179. 


Rolls Abr. 
788, 789. 
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If there is Error in the Proclamations to a Fine, the 
Proclamations only will be void, and reverſible by Writ of 
Error, and not the Fine itſelf, but the Fine will remain in 
force as a Fine at Common Law, and make a Diſcontinu- 
ance. 


In a Writ of Error to reverſe a Fine a Relcaſe, or Feoff- 
ment of Part, is only a bar as to that Part, and the Court 
may reverſe the Fine for the Reſidue. 


i If a Fine is levied of Land of which Parcel is *Gildable, and 
Parcel Ancient Demeſne, and as to that which is Ancient De- 
meſne the Fine is reverſed by Writ of Diſceit; yet it ſhall 
remain good for the Reſidue, and a Mark ſhall be made 
upon the Fine to cancel that which is Ancient Demeſne 
only. 


i It is ſaid by Sir Edward Coke, and others, that if there 
be Tenant for Life, the Remainder in Fee to. an Infant, 
and they both levy a Fine, and afterwards he-in Remainder 
reverſes it for his Infancy, yet the Conuſee ſhall have the 
Land during the Life of the Tenant for Life.. But in the 
Caſe * of Zouch and Thompſon, in the 8 and 9 Gul. III. it was 
adjudged, that though a Fine may be reverſed as to Part of 
the Land, and remain good as to the Reſidue, yet it cannot 
be reverſed in toto as to One Man, and remain good in toto 
as to another. 


If Tenant in Tail levies an erroneous Fine with Procla- 
mations, and after levies another erroneous Fine with Pro- 
clamations, and dies, and the Iſſue in Tail brings a Writ 

Land, ſub Hifritione Curie Ficecomitis, Land liable to pay Tax or Tribute, Cun- 
ningbam Law Dict. | 


of 
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of Error upon the firſt Fine, and the Defendant pleads in 
bar the ſecond Fine, and afterwards the Iſſue brings a Writ 
of Error upon the ſecond Fine, and the Defendant pleads 
in bar the firſt Fine, by which the Right is bound, the 
Plaintiff may reply upon the firſt Writ, that the ſecond Fine 
is erroneous, and upon the ſecond Writ, that the firſt Fine 
is erroneous, and ſo ſhall be aided. 


In ſome Caſes the Court of Common Pleas will ſet aũde, f 
and vacate a Fine upon Motion, although the King's Silver 'Y 
is paid, and the Fine compleat, without putting the Parties 
to the Trouble, and Expence of a Writ of Error, as where 
m one Hutchinſon, and his Wife, ſhe being within Age, le- m Lev. 36, 
vied a Fine of the Wife's Land, and paid the Kings Silver, 
and the Fine was compleat, and exemplified, but upon Com- 
plaint by the Remainder Man in Fee next after the Eſtate 
Tail of the Wife, the Husband, and Wife were brought into 
Court by Rule, and examined, whereby the levying of the 
Fine, and Infancy appeared: And the Court, upon like 
Precedents being found, now * vacated this Fine, and 
cauſed the Exemplification to be brought into Court, and 
delivered up, and ordered an Information to be proſecuted 
againſt the Commiſſioners, who took the Conuſans of the 
Fine. So in a late Caſe, where the Conuſor died before r. 
the Return of the Writ of Covenant, and this appeared to +. Wi. zz. 
the Court on Afidavits, though the Fine had paſſed through 
all the Offices, yet it was ſet aſide upon Motion. 


* Nate, The Vacat was entered „ quoa i the Wife only. 


8 . 


29 ar. 2. c. 3. 
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TENT T, Al, 


Of Deeds Leading, or Declaring the Uſes of 
6 Fines. 


F” may not be improper here to ſubjoin a few general 
- Rules with regard to the Uſes to which a Fine ſhall 
enure, where it is levied either with, or without any Deed to 
lead, or declare the Uſes of it, and ſhortly to obſerve how 
the Law ſtood as to this Point before the Statute of Frauds, 
and how it ſtands at this Day under that A& of Parliament, 
and the 4 Ann. c. 16. And firſt it is to be obſerved, that 
a Fine being a.Common Law Conveyance, and operating 
by Tranſmutation of Poſſeſſion, the Parties thereto may 
direct the Uſes thereof to any Perfons they chuſe, and limit 


' what Eſtates they think proper without any Conſideration 


either of Money, or Blood: But if a Fine is levied without 
any Conſideration ; and no Uſe thereof declared, the Uſe 
will reſult back to the Conuſor in the ſame Nature as he had 
it before, juſt as it will to the Feoffor, or Recoveree in the 
Caſe of a Feoffment made, or Recovery ſuffered under the 
ſame Circumſtances: And therefore if One ſeized in fee cx 
parte maternd levies a Fine without Conſideration, and de- 
clares no Uſe, the Uſe will reſult back to him again, and 
he will be ſeized as he was before to him, and his Heirs ex parte 


What is contained in this Section is equally applicable to Deeds leading, and Ce. 
-laring the Uſes of Common Recoveries. 

If the Deed is made previous to the Fine, it is called a Deed to /cad the Uſes, if ſub- 
e quent a Deed to declare them. 


mMatcrna » 


E 


amterna *, 80 if two Jointenants, the one in Fee- ſimple, hg 10 58. 25 


and the other but for Life, levy a Fine without Conſideration. 
and declare no Uſe, the Uſe ſhall be to them reſpectively of 
the ſame Eſtate as they had before in the Land. So if A. 
Tenant for Life, and B. in Reverſion, or Remainder 
levy a Fine generally, the Uſe ſhall be to A. for Life, 
the Reverſion, or Remainder to B. in Fee, for each 
grants that which he may lawfully grant, and each 1hall 
have the Uſe which the Law veſts in them, according to 
the Eſtate which they convey over. So if A. be ſeized in 


Fee of One Acre, and he, and B. jointly levy a Fine of | 


it to another without Conſideration, and declare no Uſe, 


this ſhall be to the Uſe of A., and his Heirs only. 80 


if the Husband, and Wife levy a Fine of the Wife's Land 
without Conſideration, and declare no Uſe, the Law wilt 
adjudge this to be to the Uſe of the Wife, and her Heirs; 
But if any Conſideration of Money, or the like, 1s given, or 
any Rent reſerved, or any Tenure created, as where the. 
Eſtate given to the Conuſee by the Fine 1s only in Tail, 

for Life, or Years, there the. Law will adjudge the Uſe to 
the Conuſee. 


At the Common Law where a Fine was levied, and no 
Uſe thereof declared in writing, other Uſes than thoſe which 


the Conſtruction of Law would have made, as is before 


mentioned, might have been proved by Parol Averment, 


that 1s, ſuch Uſes might have been ſhewn, and proved by the 
Teſtimony of Witneſſes to have been agreed upon by the 


Parties to the Fine, and upon ſuch Proof the Fine ſhould 


have enured to thoſe Uſes accordingly: But where the Uſes 
of a Fine had been declared by Writing, either previous to, 


* But where a Man ſo ſeized levied a Eine ſur canuſaus de d vit come ceo, &c. aud the Ca- 
wakes granted, and rendered the Land to the Conufbr in Tait, Remainder to him m2 Fee, 
Hus was held to be a xew Parchaſe, aud to go to the Heirs, ex parte faterna, and coru- 
pared to the Caſe of a Feoſſment, aud Reinfeofliment. Rice v. Lang ford, Carib. 140 


OT. 


e 

or at the Time of levying the Fine, there no Parol Aver- 
ment would have been received of any other Uſes, than thoſe 
ſo declared, provided the Fine was levied of ſuch Lands, 
between ſuch Parties, at ſuch Time, and in ſuch Manner, 
as was agreed upon in the Declaration of the Uſes, for tho 
notwithſtanding a Variation in thoſe Circumſtances, the 
Fine would Primd facie have been conſtrued to have been 
levied to the Ules ſo before declared, where no other Uſes 
were declared in Writing, yet that Conſtruction, which the 
Law would have made, was liable to be controuled by Parol 
Averment of other Uſes having been agreed upon between 
the Parties: And ſo where the Uſes of a Fine were declared 
by Writing /ub/equent to the levying of the Fine, an Averment 
would alſo have been received of other Uſes agreed upon at, 
or before the Time of levying the Fine. But now by the 
29 Car. II. c. 3. all Declarations, or Creattons of Trufts, 
or Confidences of any Lends, Tenements, or Hereditaments 
ſhall be manifeſted, and proved by ſome Writing figned by the 
Party, who is by Law enabled to declare ſuch Truſt, or elſe 


they ſhall be utterly void, and of none effect. But Truſts, or 
Confidences ariſing, or reſulting by the Implication, or Con- 


ſtruction of Law, or transferred, or extinguiſhed by Act, 
or Operation of Law, are excepted, and remain as they were 
before this Act. And * where a Fine had been levied with- 
out any Conſideration, and only in order to make the Co- 
nuſee Tenant to the Præcipe for ſuffering a Common Re- 
covery, but no Uſes of the Fine were declared, it was ob- 
jected, in order to ſet afide this Recovery, that the Uſes of 
this Fine reſulted back to the Conuſor, and though the In- 
tent might be to make the Conuſee Tenant to the Præcipe, 
yet ſince the 29 Car. II. there could be no Averment of an 
Uſe, or Truſt. But the Court held, That at the Common 
Law the Uſe of a Fine was always intended to be to the 
Conuſee, and in pleading never was averred, that this 
Stitute does not extend to Ules by Operation of Law, but 

to 
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to ſuch Uſes as are to a third Perſon ; Ci. e. / that neither the: 
- Conuſor, nor Conuſee of a. Fine ſhall aver the Uſes to be 
a third Perſon: And it was adjudged, That the Conuſee 
was in immediately by the Fine, and a good Tenant to the 
Præcipe. By this Caſe I apprehend, that the Law is now 
ſettled, that where a Fine is levied to the Uſe of any Stranger, 
the Uſe muſt be declared i» Writing +, or otherwiſe will be 
void, but that if no Uſe of the Fine is declared, a Parol. 
Averment will ſtill lie, notwithſtanding the Statute of. 
Frauds, as between the Conuſor, and Conuſee, to prove 
whether any Conſideration was paid, or what was the In- 
tention of the Parties, and to carry the Uſe to the Conuſor. 
or Conuſee accordingly. 


After the Statute of Frauds it was doubted, whether it 
was not neceſſary to declare the Uſes of the Fine, either at, 
or previous to the Time of the levying thereof, and whether 
2. ſubſequent Declaration of the Uſes would not have been 
void; but now by the 4 Anne c. 16. f. 15. ſuch ſubſequent 
Declaration. is declared to be good. 


I ſhall now mention very briefly, by way of Concluſion, 
what Effect, and Operation the Law allows to Declarations 
of the Uſes of Fines when made by Perſons under the Diſ- c 
abilies of Infancy, Ideocy, or Coverture. With regard to the * 42 e. 
two former of theſe, the Law is, and I apprehend always: 
has been, clearly ſettled, . that if an Infant, or Ideot, has by 
any Negle&, or Contrivance been permitted to levy a Fine, 
his Declaration of the Uſes thereof will be good ſo long as 
the Fine remains in Force, and if the Fine is never reverſed 
his Declaration of the Uſes will be binding, and concluſive 


Even ſince the Statute of Frauds, Uſes may be declared by Writing only with- 
out Seal, 7 Med. 76. 
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on him, and his Heirs forever; and the Reaſon of that is, 
that the Law will not preſume, that a Fine, which is a po- 
lemn Act on Record, has been levied by a Perſon under 


ſuch Diſabilities ; and therefore until the Fine, which is the 


principal Act, 1s annulled for the Incapacity of the Party, his 


Declaration of the Uſes thereof ſhall remain good +. 


As to the Caſe of a Feme-covert, ſome nice Diſtinctions 
have been taken how far her Declaration of the Uſes of a 


Conveyance will, or will not be good, and binding' upon her. 


Ld. Ray. 289. 


dz Co. 57, 58. 


If ſhe, and her Huſband levy a Fine of her Land, and both 
join in the ſame Declaration of Uſes, this is undoubtly good ; 

for tho' the Deed of a Feme-covert is not valid in Law, 
yet the Deed, having Relation to the Fine, takes Validity 
from thence, and will conclude her. If the Huſband alone 
declares the Uſes, and no other Uſes are declared by the 
Wife, his Declaration will be good; for the Aſſent of the 
Wife will be preſumed, unleſs the contrary appears, for 
when ſhe joins with her Huſband in the Fine, it ſhall be 


intended, if the Contrary cannot appear, that ſhe joined 


alſo with him in Agreement in the Declaration of the Uſes 


of the Fine. If they both declare the Uſes ſeparately, and 


agree as to the Uſes of Part of the Land only, and differ as 
to the other Part, it will good as far as they both agree, and 
void for the Reſidue, as if the Fine was levied of One Acre 
in A. and another in B. and they both declare the ſame 
Uſes of the Acre in A. but differ as to thoſe of the Acre in 
B.; there the Uſes declared for A. ſhall take Effect only, and 
thoſe declared for B. will be void, But if they differ in their 
Declaration of the Uſes as to Part of the Eſtate of the Land, 


F An Infant * to levy a Fine by ſuch a Time to ſuch Uſes, before the Time, 
he comes of Age, then the Fine is levied, and by another Deed made at full Age, he de- 
clares it to be to other Uſes; the Court held the laſt Deed ſhould 1 8 that which . 


lead the Uſes. 1 Str. 94. 
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as if the Huſband declares the Uſe to A., for Life, Remainder 
to C. in Fee, and the Wife declares the Uſe to B. for Life, 
Remainder to C. in Fee, there, altho' the Variance is only 
in the firſt particular Eſtate, yet both Declarations are void 
for the Whole, becauſe the Huſband, tho' % juris, yet as 
he has no Eſtate in the Land in his own Right, he cannot, 
againſt the Agreement of his Wife, limit the Uſe, and the 
Wife alone, tho' the is Owner of the Land, yet foraſmuch 
as ſhe is not ſui juris, but under the Power of her Huſband 
ſhe cannot, in reſpect of her Coverture, without her Huſ- 
band, limit the Uſe; and therefore, in ſuch Caſe, the Uſe 
will reſult back to the Wife, and her Heirs, as if no De- 
claration at all had been made. 
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Page 2. line 6. for on, read in. 

— 7. ult, — et, and, 

— 10. 22, — Judgement, Tudgment. 
— 11. Margin. —- Dyer, 220, 6. —— 220, 6. 
— 13. — line 2. —- ſervita, — ſervitte. 
— 19. Margin ult. Yetverton, Yetverton. 


— 23. line 6. Delete the Comma at Statutes, 
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